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ERRATA AND CORRIGENDA. 





Page 4, note (2), read “ 9 Moo. I. A. 516.” 
16, line 21, for “ Wim.’s Sannud, "read “ Wms. Saund.” 
se 19, line 6, marginal note, for “ holder,” read “holders.” 
31, line 2 or “ which,” read “of which.” 
. 41, line.djgtrom bottom. , for “ gomshta,” read * psa i 
51, noi read “6 Moo: L A., 211.” 
63, note (a), lines 1 and 4 for k judgment,” read “judgments.” 
74, lineel 4, for “ faci,” read “ facie.” 
M 75, line 26, » for ** Judge,” read “judge.” 

109, line 4, for “limitations,” read “ limitation.” i 
122. heading to case, read “* Letters Patent, 1866, cl. 12.” 
216, line 2, for “ 29th,” read ‘ 26th.” 
es. Gar. NOt, for t 338,” read “ 388.” 

245, line 15, nseri comma after “ erected.” 

265, line 28, read “and a covenant to do nothing contrary to it,” 
270, line 7 , for “brother,” read “ mother.” 8 
296, line 24, omii comma after “ which.” 
» 4) dine 26, c omit comma after “ ascertained,” and insert comma after 

íí n 
» 901, line see note, for “Act IV of 1869,” read.‘ Act XIV 
0 8 1? 
» 362, line 15, for “ seqq,” read “se 
» 371, line 17, , for “ Kower,” read * ‘owar.” 
446, line 10, for “ not be ‘to, ” read “not to be.” 

App, page 4, heading to case, for “1871,” read “ 1861.” s 
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ACT—-18386—VITT aan oes een ase aes 139 ` 
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r] 839 me A E een ees «oa van ' sen y eee 362 
e See SUIT FOR CONTRIBUTION. 
1848- X LII asy (ETI s., LEE) a ssa es 19 
See Reviaious ENDOWMENT, i . 
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$ 8. 28 ene abe aan eee ee ae 
See JURISDICTION oP CALCUTTA SMALLE Causes Cours. e 


m nen K LLL aes : eos +.. aus S wk PR 24l 
See JURISDICTION. 


————-1858-—-X XX V—Lunatic— Guardian—-Morlgage by dge facta 
Guardian— Necessity —Regulations X of 1798, V of 1799, Iaf 1800, 
XVII of 1805, & XVIIL of 1806, s. 8—Notice of sable 
A Hindoo, being a lunatic, may be possessed of property, althoug 
e he cannot take 1t by inheritance. All dealings with such property 
to be binding must be effected by a guardian or manager duly 
appointed by the supreme civil authority; and since the passing " 
of Act XXXV of 1858, a guardian or manager can only be 
appointed in the special manner prescribed by that Act. A de 
Jacto manager can have no greater powers than one duly appointed. 
Where, therefore, the mother of a lunatic, who had not ee 80 
appointed, mortgaged his estate without the previous sanction of 
e Court, the mo e’s suit for foreclosure was dismissed. § 
Tag Covuzt or Warps v. Kuputson Sra... ie em, OS 


AL—Hindsu Resident and domiciled in Calcutta, Majority of.] 
The age of majority of a Hindu resident and domiciled in the town ` 
of Calcutta, and not possessed of any property in the mofussil, is 
the end of fifteen years. 
Kaury Cucrx Murrics v, Bauacosurry Caurm MULLICK ... 231 
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, 8. 34 aT ani si .. App. 
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———— m. 5. 73 bet OE) App. 
See Rromssony Nore FgiDORSED BY INgOLYENT, 
SSS pa , 8. 119 sti 





See SUPARINTENDENCE oF Hii Count. 
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, 8. 200— Decree “for the Performance of a parti- 
cular Act by the Judgment-debtor— Execution. | 
BHoosun pee Monu v. Nos Caunpsr BoLLUB App. 


— m, 88, 989, 235, 245, 248, 272, 284, 287 sie aes 
See [exRouriom, 


—, ss. 285 & 240 —E'recution—Private Alienation. ] 

The prohibition against private alienation of attached propery 

contained in 8, 240, Act VIII of 1859, relates only to alienation 
which would affeot the creditor who obtained the attachment. 

ANUND Lary Dass v. JULLODHUR SHAW 06 al eee 


, 8. 239 — Service of prohtbitory Order by affizing 
tt to Wall of Dwellng-house.| 
Gopinp CaunpeEr Dorr v. Kasxopx Counper Mirtsr, App. 


, 8. 260— Ei recution—Purchaser—Benamt.| A talook 
in possession of a mortgagee was gs up for sale under an execu- 
tion against the mortgagor, and was bought by A in his own 
eames Bul benami for the mortgagee. A obtained a certificate as 
purchaser, and was put formally in possession, the mortgagee 
oe He in actual possession. Held (reversing the decision of 
the Court, that s. 260 of Act VIII of 1859 is to be 
ae strictly, and that no suit would lie by A against the 
a to redeem. 

ussaMuT Bununs Koonwor v. LALLA Bonorre LALL X 
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m ~~, ga. 280 & 281— Execution—Schedule.| 
J, F. Watkins v. Rasan Rousenes BULLUB iss App. 


———-— ——_- Plaintiff] 8. 281 of Act VIII of 
1859 does not apply to a plaintif i in custody for the costs of 





a suit. 
In RE EDULJEE RŲYTTONÎBE eee dee esis App. 
pa , 88. 376 & 378 me si tee 
See Ravievw. i ° 


X—Aci XIof 18k89—Salein Ezrecution of State of De- 
ceased— Decree Inter Partes.) A sued, under Act X of 1859, the 
widow of Z, as widow of Z and guardian of Z's son, for arrears of 





e  rent,due by Z. He obtained a decree in 1862 against the widow as 


Z's representative, but it was declared that Z's son was not liable on 
.the ground that he had been adopted into another ffmily. Ina 
re suit, A obtained a decree declaring Z’s son to be mon heir of 


F: 
we ® e o 


12 
214 


134 


12 


169 


155 


rte rae 


\ 


i ` 





his natural father Z. Certain estates of the-deceased were then, 
in 1867, put up for sale under Act XI of 1869, ia execution of A’s 
decree for rent, and A became the purchaser. The certiticate stated 
that the sale was of the right and interest of the widow, and that 
eit took place under iis dese in the regular suit. B, the holder 
of a prior decree for rent against Z, having failed to obtain execu- 
tion against the same property, then sued A and Z's son for a 
edeclaration that he was entitled to sell the property on the ground 
that it had come to Z's son as Zs heir, and thi guly the interest of 
the widow (who had no interest) had been purchased by A. Held 
(reversing the decision of the High Court) A was entitled to 

the property. 
The case of Issan Chunder Mitter v. Buksh Ali Soudagur 

approved of. 
Tas GENERAL MANAGER or THN Raz DURBUNGAN UNDER , THE 

Court or Warps v. Manarazau Cooman Ramapo Sina... 294 








ACT~1859-—-XI  ... a i ie e wae 294 
See Acr X or 1859. ' 

OA ¢ A, 4 $s. 6 “ee ene owe ate App. 5 
See Suir ror Knas Possession. 

e 2 
— 8. 78 dg ous oe a App. 2 

See Benasat Act VIII or 1869, 8. 52. 

gla ea 8. 106 awe eee aan eon ace 139 
See Sava OF Sup-renvzes FOR Annpanrs or Rent. ` 

—— , 8. 112 es ag set .„.. ° 898 Note 
See Benaan Acr VI or 1862, s. 10. i 

o D TA een = ery) eae eos wae bi 19 
See Retiaious ENDOWMENT m 


mm , 8 I, ol 9— Del credere Agent-Breach of 
Contract.| Where a broker was sued for a balance of account, his 
liability being based on the receipt of a del oredere commission, 
held that the suit was for breach of contract within the meqning of . 
cl. 9, s. 1 of Act XIV of 1859, and the period of limftation 
must be calculated from the date of the last item in the account. 
The contract not being in writing, the suit, which was brought 
*more than three years from such date, was barred. 

Oxoor Prusaup Bostoorsn v, Mussamut Foor Koomargn 








Dap one aoe seb i eon wee one 16 

a „8.1, 0 16 ... a as = .. 801 
See Act IV or 1869, s. 17. 

en es Se 4 85. 19, 20 een eer @ ere ese ase 161 





. See LIMITATION. 


n s ; 8. 20 eee oes ane ose 258, 361 
See LIMITATION. 


1861—V, s. 17—Order of executive Nature.] The High Court, 

while considering that an order by a Magistrate professing to act 
under s. 17 of Act V of 1861 was illegal, refused to interfere, on ° 
the ground that the order was one of an executive nature, 

In THE MATTER OF THE Patifion or Ronoman SinxaR App. + 4 
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ACT ——1861--IX CET) 4 ne one eur oon 
Sea QUARDIAN Anp Warp. . : 


SEs 41 8, Hl eee > ee eee ees fes 
See BENGAL Crvm. Courts Act, 8, 22, 
































paa ihe neal 9 Be 38 wan aoa ave oe? 394 . 
See REGISTRATION Aer, 8. 76. e 
ao ee RY, See. Ormar Procspurs Cops. 
——~—1866—XX, s. 2 an oS eG es. En n 193 
See JURISDICTION OF CALCUTTA SMALL Cause COURT. 
~———, 88, 18, 50, 100-—Registraion—Priority.] A mort- 
gaged a tank in 1859 to the plaintiff. The mortgage was never 
tered. A in 1867 sold the tank to C, and executed a deed of 
thereof. The deed of sale was duly registered, and C had 
be ever since ip possession under it, The plaintiff sued A on 
his mortgage, and in that suit C intervened and was made a defend- 
ant. A did not appear in the suit. Held, that O having regis- 
tered his deed of sale, and being i in possession, his title was good 
‘against the plaintiff. » 
Girija Sing v. Giridhari Sing distinguished. 
: Soopparam BRUTTACHARJEE V. Oppor Cuuxper Buxpo- 
PADHYA won wae one eon ete a avo 280 
— ——, 88. 49, 50—-Registration— Priority. | 

‘’ Movouzen Hossmn v. Gouam AMBIAH oui ow. 381 Note 

1869—IV, a. 17—Act XIV of 1869, s. 1, cl, 16— Concurrent 
Judgments on Facts—Confirmation by High Court of Decree of 
District Judge.] Act X1V of 1859, s. 1, cl. 16, does not apply to 

e Givorce suits. 

A dectes of a High Court confirming the decree by a District 
Judge for dis#blution of marriage reversed, so far as it-affected the 
co-respondent and condemned him in costs. The circumstances 
of the case took it out of the general rule not to reverse the con- 
current fadings of two Courts on a question of fact. 

Wineram Har v, Winitram Gorpon eee coe, ‘w 301 

1871— VI, 8. 22. See Banear Crvi Counts Acr, 

VHL. See REGISTRATION ACT. 
1872—I. See Evrıpunon'Acr, 
X. See Ornar Proogvoss Cops. 
woe OF STATE ete ove 345 
See JURXSDICTIÒN OF Barisi MUNICIPAL Court, 
——,. WRONGFUL? ... wee 434 
See CRIMINAL PROCEDURE Cops, BS. 62, 282, 
ACTION, CAUSE OF ee m a w. 122 
See Junispiction or Hien Conn a 
ACTS DONE UNDER POWERS CONFERRED BY THE 
_ LEGISLATURE Sa i &, ee 241 
See JURISDICTION. 
Ld t 





See Act VIII or 1889, as. 235, 240, 


ALLUVION— Diluvion— Acoration— Regulation XI of 1825, 8 4. 
Where a chur formed in the middle of a river, and was setti 
with A, and by the recession of the river new land appeared, which 
was really a deposit on the ancient site of B's land, though adher- 

to the chur, it was held to be B’s land. 
he first rule established by s. 4, Regulation XI of 1825, does 
not apparently contemplate land other than that commonly known 
as alluviqn, viz. land gained by gradual and imperceptible acere- 
tion, the incrementum s of the civil law, There is no express 
rovision in the Regulation for the cgse of land which has 
aa lost to the o inal proprietor by the encroachment of the sea 
or a river, and oi te sdi iluviation, reappears on the recession 
of the sea or river, fa py is nothing to take away or destroy 
the original proprietor's right; sach a case is to be determined by 
~ the general Bir 
contained in-s, 4, 
e 
-; m 
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AGENCY, ... wi e 206 
See EVIDENCS, 
AGENT, DEL CREDERS . 15 
See Act XIV or 1859, 8. 1, ‘el, 9. i 
AGREEMENT TO REOBIFE ee BY INSTAL- 
MENTS ose pee (see App. 28 t 
g See EXEOUTION OF ' DECREE. ' 
ALIENATION BY DE FACTO GUARDIAN— Necessity] 
GuyGca PerstAD v. Poor NING ss 368 Note 
sete ees: WAT HER ae vies. "Gags ee) “8S 
See Hinpv Law. 
<me GIFT BY... in ai iIa 1l 
‘ See Hinvv Wipow. ad 
oo, PRIVATE... eek ea eee 134 


nope of equity , and justice under the Sth rale, 


GENERAL INDEX. ; 


the 


A title founded on the original ownership and identification of 
land reappearing is to be tonfiued prima facie to the reformation 
on that site. 

The cases of Mussamut Imam Bandi v. Hugsan Ghose, 
Lopez v. Maddanmohan Thakur, and Eckowri Sing v. Hiralal 
Seai commented on. 

Nogsxpue Cuunpsr Grose v, Maxowsp Egor... in 


APPEAL one ‘gue bas eae 
See Bunaal Civ. Courts Acr, 8, 22, 





Execution—Jurisdiction.] ® 


Page 


, Ramanoocra Sanor v, BIJNATH LALL ... mr. 291 Note 


moe — TO HIGH COURT w» App. 
See Banaat Acr VIIL oF 1869, s. 102. 


ÁPPEARANOE, CONFISCATION AFTER » App. 
See CRIMINAL PROCEDURES Cops, 88. 183, 184. 


OF PERSON AGAINST WHOM R 
TION ISSUED, TIME FOR App. 
See CrıminaL Prooapurs Cops, 88. 188, 184, 








APPLICATION FOR REVIEW ii t P 
See LIMITATION. 


ARREAR OF RENT. See Sava OF ÕUB-TENURE FOR ————— , 
ARREARS OF RENT, SALE FOR. See BALE ron ARREARS or RENT. 
eATTACHMENT,. See PRiogiry oF ATTACHMENT, EFFECT OF. 


Bm, CONCURRENT ORDERS FOR, IN TERE 
P ENT DISTRICTS iji Sa waa one “a 
See EXEROUTION, 


maa OF FUND BY CREDITOR ... ak 
See ATTORNBY’s Costs. ' i 





m oti WITHOUT SALE oooO a a a 
See EXECUTION. : 


ATTORNEY'S COSTS—Lier on ‘Sum recovered by Client- Attach- 
meni of Fund by Creditor] The plaintiff obtained a decree 
against the defendant; but before satisfaction of the decree, the 

. amount of the decree was attached in the hands of the defendant 
` by a third person who had obtained a decree in a suit against the 
plaintiff. On an application by the attorney for the plaintiff that 
the defendant might be ordered to pay to him his cost of suits out 
of the sum which had been attached in the defendant's hands, and 
on which the attorney clfimed to have a lien, the Court held that the 
attorney had a lien for his costs on the sum so attached, but that 
the only order it could make was an order to the defendant mot to 
pay the sum attached to any one without notice to the attorney. 
Tus Nawas Nazim or Brengar v. HenRALALL Span 


BARRISTER—Suspension— Malus Animus.] An order of a High Court 

e suspending a barrister from practice for five years set aside on the 

í ground that, although there had been grave irregularity, there was 
no malus animus to show an intentiqn to commit a frau@ulent act. 

In re Taomas NEWTON o soe one oe wee 
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. See Act VIII or 1859, 8. 260. ' 


BENGAL ACT, 1862, VI, s. 10— Right of a Co-sharer to Measure- 
>» meni—Act X of 1859, s. 112— Bengal Act VIII of 1869— Right 
of a Co-sharer to Distrain.] * 
Moonoox Caunp Muxput v, Moppoosunon Bacuvsrurry 398 Note 
a 








ee $ 1869, VII ose oer om see 398 Note 
See Basaar Acr VI or 1862, 8, 10, 
panic Sapte a , 88, 25, 87, 38 er er ws 897 


See RIGET or SuargnoLtpen IN LAND TO MHABUREMRNAT. 


=~ m, 8. 52-—-Act X of 1859, 8. 78—Discre- 
tionary Power of a Court to stay Execution of a Decree for Eject- 
ment] The Court has discretion to stay execution on other 
‘ grounds than those on which it is bound to do so under s. 62 of 
Act VHI of 1869 (B. C.). 
Rao Banrrram v, RAMNATH SHan a i App. 2 


‘=, 8, 102— Appeal to the ane Court. ] 
In a suit for arrears of rent below Rs. 100, ane appeal lies to the 
High Court from a decree passed in appeal by an Additional 


udge 
“Nopoxsro Koonpo v. Nazre Manomep SHEH ,., App, 30 


Special Appeal In suits 
for recovery of rent below Rs 100, a special appeal lies to the 
High Court from the decision in appeal by a Subordinate Jutlge. 
Moonsnes Manonsp Munoon Mra v. SREEMUTITY JYBUNEE, App. 29° 


1870; Wl—Decree transferred to the Moonsiff’s 
Court for Execution. ] e 
Ix rue Marrer or RamsoonpeR BANDOPADHYA ... App. 21 


Transfer of Decree. | ° 
In THE MATTHR OF THE Petrrion or S. M, JUGGODOMBA 
Dassen ecu dan ate eae PET) App. 22 Note 


OIVIL COURTS AOT (VI of 1871), s. 22—Juristiction— 
Appeal—Execution—Act XXIII of 1861, s.11.] The appeal from 
an order of a Subordinate Judge directing execution to issue lies to 
the District Judge, and not to the High Court, where the amount 
claimed in a suit is under Rs, 5,000, although the amount sought 
to be recovered m execution has, by the addition of interest since 
decree, grown to a sum exceeding Ra. 6,000. : 
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CONFIRMATION BY HIGH Sonn OF DECREE | OF aa 


TRICLT JUDGE., = bd 301 
` See Act IV oF 1869, 8. 7, 
CONFISCATION AFTER APPEARANCE ax App. I4 


See CRIMINAL Procepurs Cops, 83. 183, 184. 


——— BY GOVERNOR OF FOREIGN STATE oe 345 


See Jurispicrion or Beiris MUNICIPAL Court. 
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See Act XIV oF 1859, s. 1, cn. 9. 
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e See MINOR. 
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st See GUARDIAN AND INFANT, j 
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CONVENIENCE OF COUNSEL. See Moner-pecrRen om Nurr ror ® 
Forseciosure OR SALE. 


CO-PRISONER, CONFESSION BY eee Mae nae 


SIBLE AGAINST aes eve 468 
See Evipanca Act, s. 30, ve, 
CORROBORATIVE EVIDENCE © ane ave 455 Note 
See Eivipency Act, as. 30, 133, 
CO-SHARER, RIGHT OF, TO DISTRAIN T Des 398 Note 
See Bencau Acr VI or 1862, 8. 10. 
— e m MEASUREMENT 398, 401, 408 Note 


. See Bencar Aor VI or 1862, s. 10. 
COSTS. See ATTORNEY’ Costa. ' 
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, RIGHT OF FIRST ATTACHING .. App. 9 


See PRIORITY or ArtacyMant, Erruor OF. ` 


ORIMINAL PROCEDURE CODH— (Act XXV of 1861), s. 62 
— Rival Hdéte—Power of Magistraite— Riot—Affray.] A Magis- 
trate has power, under s. 62 of Act XXV of 1861, to prohibit a 
particular landholder from holding a Ad¢on & particular spot on 
a particular day, at least for a temporary period, if he is satis- 
fied upon reasonable grounds that the order is likely to prevent, 
. or tends to prevent, a riot or an affray, 
THE MATTER OF THE Peririon or Brxonrkam Saana Ror 484 


e me BB. 62, 

282— Power of Magisirate— Breach of the Peace— Wrongful Act.] 

Under s. 282 of Act XXV of 1861, a Magistrate can prevent a 

person from doing a wrongful act, but not one which the person 

may lawfully do, It was not intended that a person should be 

prevented by a Magistrate from exercising his righta of property, 
ecause another person would be likely to commit a breach of the 

peace if he did so. 

In fae MATTER OF Tue Peririon oy Kasuroxunper Doss .., 441 











ns 67 
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nn ne nen nee neat meee» 85, 255, 256, App. 36 
See CHARGE OF JUDGE to J uRY. ; 


etn aeaea (ACT XK of 1872,) 8. 296-—Power 
of a Sessions Court to order Committal of Accused discharged by 
a Magistrate.| An order by a Judge, under s. 296 of Act X . 
of 1872, directing a Magistrate to commit an accused person, who 
has been discharged at a preliminary enquiry, to take his trial in 
a Court of Session, must gpecify the particular act constituting the 
offence charged. The Judge cannot direct a committal for offences 
with which the accused was in no way charged before the Magis- 
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See GUARDIAN AND INFANT. 
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DILUVION .. aaa t.. ae one ete 
See Axxovion, 


DISORETIONARY POWER OF COURT TO STAY EXEOU- 
TION OF DECREE FOR EJECTMENT . we App. 
; See Banaan Aor VILI or 1869, s. 62. 


DISINHERITING OF SONS ` age ca? Sue 271 
See Hixpu Law. ' 


- SONS sa te eT oh H 
See Hrapu Law. 


DISMISSAL'OF MOONSIFF. See Moonarrr, DISMISSAL or. 


WITHOUT ENQUIRY ... soe App. 
See ORIMINAL ProcgouRs Copx, 8. 67. 


DISTRIOT JUDGE, eee BY i COURT OF 
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See Acr IV or 1869, s. 17. 


se as ORDERS FOR ee IN 
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See HXEcurion. 


DIVOECE oan eee eon, App. 
See MAINTENANCH, OrDER FOR. 


DOCUMENT EXECUTED BY PURDAH LADIES 
See EVIDAKOE. 


DOCUMENTS NOT IN EVIDENCH BEFORE SESSIONS 
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See EVIDENCE. 


, PUBLIO bee ve “App 
See Evance Acr, 88, 74, 77. 


DOWER EE] ase ere oan LET] 
See MAHOMRDAN Law. 
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g PRIORITY OF ATTACHMENT. See PRIORITY or 
ÅTTACHMENT, 


a OOTO one FOR, POWER OF Pil TO STAY 


we App. 2 
See ee Acr VIL or 1869, s. 62. ra : 


OF RYOT re e... oe. æ. App. 32 
See LANDLORD AND TENANT. 
ENCUMBRANCES ... æ 139 


See RALE OF SuB-TONURE YOR  ARRBAR OF Rant. 
ENDOWMENT. See Raniatous ENDOWMENT. 


ENGLISH COMMITTEE sta aa a w 79 
See Moonsirr, DISMISSAL oF. 
eae eee asst 82 Note 
See Moonster, ere OF. s ‘ 
ean oes LAW oa ore t.r ace eee s.. 812 
See PARTNERSHIP . Be eve ote a., 212 
ENQUIRY, DISMISSAL WITHOUT .. App. 26 
» See ORDINAL Procepuus Cope, 8. 67. 
EQUITY OF REDEMPTION-—~Sale— Injunction.] r 
Ram LocHUN ÑNIRKAR v, 8. M. Kannan DEBEB an 60 Note 
ESTATE OF DECEASED, DEOREE IN EXECUTION OF ... 294 
See Act X or 1869, è 
EUROPEANS ase aos see ry) As zat 117 


See PREEMPTION. 


EVIDENCE— Confession of Guilt— Credibility of Conjfession~yDocu- 
ments not tn Evidence before Sessions Judge.] ‘The words aftually 
used by an accused, who is said to have confessed, ought to be i 
ascertained. The Court should not accept merely the conclusions 
at which the witnesses, deposing to a confession, themselves arrived 
from the answers which the accused gave to questions put by them, 
Where an accused makes two distinct statements,—the one 
amounting to a confession of guilt, the other repudiating enilt,—if 
the one statement is taken against the accused, the other must 
be taken, for what it is worth, in his favor. The Court ought to 
weigh well the relative credibility of the two statements before it 
accepts the one in preference to the other. . 
Documents which were in the record sent up by the Magistrate, 
_ but which were not put in evidence before the Sessions Judge, were 
looked at use they told in favor of the prponer: 
Tue Quern v. Soonsan oss eve one 3832 


Execution of Document by Purdah A EEA 
Burthen of Proo y] The plaintiff sought to make two purdah 
ladies liable on a document which he alleged had been executed by . 
a third persop as their agent. Held (reversing the decision of the 

High Court), strict proof of the er m must be given. 


Mussumat ÅZERZOONISSA v. BAQUR KEAN wae ves 205 
6 > 
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EVIDENCE ACT (I of 1872), 2. 8, 1. K—Admission— Confession. ] 
Tun Quen v. MACDONALD ws fee .. App 


ro 88. 13, 21, on. 1, & 8. 32, cr. 7-—Relevant 
Fact-—-Evidence of Family Custom—Statement in Writing by a 
Party to the Suit who is dead—Admission.| Ina suit to establish 
. the existence of a family custom, the plaintiffs offered in evidence 
a deed containing a recital that the custom of the family was as 
alleged inthe plaing,“and a covenant to do nothing contrary to 
it. The deed was executed before action brought by the present 
, plaintiffs, snd also by a Ra yko had died since the institution 
ps of the suit and, as the pisint alleged, by “a considerable majority” 
of the family, but the defendant was not a party to it. Held, that 
the deed was admisible as evidence on behalf of the plaintiffs, 
though they could themselves be called as witnesses; but that, 
though admissible, the custom as against the defendant must be 

‘proved aliunde. 
, Horronata MuULLICK v. Nirrasonp Moruick a... one 


— Sees s. 24—Confession under Threat made 
Jor purpose other than to extort Confession. | 
Tas Qunen v. Hicxs: .,. yy s.. App. 


, 8. 30—-Confession of a Prisoner when 

admissible against Co-prisoner—Trial by Jury.| To render the 

- confession of one prisoner jointly tried with another admigsible in 

evidence against the latter, it must appear that that confession 

implicates the confessing person substantially to the same extent gs 

it impligates the person against whom it is to be used, in the com- 

2 mission of the offence for which the prisoners are being jointly 
`e tried. 

Tas Queen v. Banar ALT isi soi ve ove 

— A eean , 88. 30 & 133— Confession of one Pri- 


soner when admissible against another--Accomplice—-Corroborative 
Evidence 
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same Parties in another Suit-—Public Documehts—Plaint-— Written 


Statement—Judgment. | l 
SaazaDA Manomap Ñaanaroonsas v. Danan Wapas- 
BERRY eee ates ous ae ore App. 
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tees Queen v. Monnens Brawas ... ee 2 455 Note 
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* =, CORROBORATIVE a. =e “ve 455 Note 


See Evrpence Act, ss. 80, 133. 


HOW TO SUM UP a ae ve App. 
See CHARGE OF JUDGE TO JURY.’ 


m OF FAMILY CUSTOM... ss 
See EVIDENCE Act, ss. 13, 21, 82. 


EXECUTION jii sti és Sins . App. Il, 
° See Acr VIL ot 1859, sa. 280 anp 281; 200. 
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— ae 134, 159, 258 


° See Acr VILL or 1859, 88. 236 To 240, 260. See LIMITATION. 


ee eas : 
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EXECUTION—Security by Manager—Act VIIL of 1859, s8. 232, 
235, $ 245, 248—272, 284—-287-— Attachment without Sale—Con- 
current, Orders for Attuchment in different Districis.] The plain- 
tiff, as manager of the estate of her husband, a lunatic, obtained a 
decree and attached and became the purchaser of the lands of the 
defendant in execution of the decree. The Judge required her to 
give security for the proceeds of the sale before he would allow 
actual possession to be given to her. The sale was confirmed, but 
several months ela before she found secufity, and meanwhile 
the same lands were attached’and purchased by other creditors 
under another decree against the sail debtor, and possession was 

iven to them. Held (reversing the decision of the High Court), 
the title of the plaintiff must prevail. The security was ordered for 
the protection of the lunatic against misappropriation by his manager; 
it was not a ee affecting the judgment-debtor. The 
second gale ought not to have been ordered or confirmed. 

Onder the ode of Civil Procedure, property may be attached 
without view to immediate sale. 

A Court has power to send its decree for concurrent execution 
into several places, although in its discretion it may refuse to exer- 
cise cuch power. i 

Sagona Prosaup Morricx v, Lurcmamsrur, Sisa Dooave .«. 


——n— nme, DECREE TRANSFERRED TO MOONSNIFFS 
COURT FÓR p ii a e App. 
dee Basaar Aor III or 1870. l 


` emea OF DECREE „o Hi ee oes a 
See LIMITATION. Š 





See LIMITATION. x 


——— —-Agreement to receive Payment by 
Instalments. | 

Cuuxper Narn Misser v. Gourpe Komur Babrracwar- 

JEE one kwe ote one eee App. 


et nn mitt nine HOR HIKOLMENT, POWERS OF 
COURT TO STAY ae wa aay s. © App. 
: See Benaat Acr VIII or 1869, s. 52. . 


OF DOCUMENT BY PURDAH. LADIES dei 
See Evipance. 


, SALE IN, OF ESTATE OF DECEASED T 
See Act X or 1859, 


FACT, CONCURRENT’ FINDINGS ON, REVERSAL OF 
See Manoarmpan Law. : 


ħħ JUDGMENTS ON a. TR 
See Aot LV or 1869, 8. 17. 


—— OF UNSOUNDNESS OF MIND, TRIAL OF .,. App. 
: ` See Cruowmat Procepura Cons, 8. 425, 


pearance RELEVANT eas vee eee pea 
See Eviıpenon Acr, ss. 13, 21, & 32. 


——, REVERSAL OF CONCURRENT FINDINGS ON 
See GUARDIAN, 
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FAMILY CUSTOM, EVIDENCE OF tes ace ene eee 263 
See livipenca Acr, sa, 13, 21, & 32. 
FATHER, ALIENATION BY eae ies x en „. 183 
See Hinpu Law. ‘ 
FINDINGS ON FACT CONCURRENT, REVEBSAL OF s 35, 45 
See GUARDIAN. See Manomaepan Law, e 
FORECLOSURE, NOTICE OF De ae mi me 364 


See Acr XXXV or 1858. 
OR SALI. See MONEY-DEOREE IN SUIT FOR ——, 


FOREIGN STATE, CONFISCATION BY GOVERNOR OF ... 345 
See Junispicrion oF Barriss Musicrear Couer. ; 


FRAUD wor bee eed ete ore age 85 
See Guanpus. 

FUND, ATTACHMENT OF, BY CREDITOR... sds ws 444 
Spe ATTORNEY'S Cosra. ' 

GIFT ABSOLUTE TO WIDOW ... ene 267 
See Hixpu Law. 

———— BY ALIENATION ess #08 eae ate © ane ] 


See Hinnu Wrpow. 


GOODS AND CHATTELS., See Saru Cause Cover Act, s8. 58, 
88, 448, 


GOVERNOR OF FOREIGN STATE, CONFISCATION BY ... 345 
See JURISDICTION or Bairish Monicrean Count. 


Ld 
GUARDIAN 


mee pea ans gaa i 364 
Sel Acr XXXV or 1858. 





e t 
—————*— Infant Compromise—Burthen of Proof—Fraud—Re- 

—_ of Concurrent Findings on Faot.] It is not mcumbent upon 

ardian to contest every claim made st the infant's estate. 

he Judicial Committee, reversing ‘ke: fa finding of the Courts 
below, refused to set aside a compromise confirmed by a decree of 
Court) by the former guardian of the plaintiff of a claim apainst 
his estate for debt after sixteen years, the plaintiff having failed to 
prove that the suit was fictitious, and the compromise fraudulent 
and collusive. 

Basoo Luaxsgas Roy v. Basoo MAHTABCHUND sae oe 35 
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AND INFANT—Sale by Guardian—Delay in repu- 
diating a Guardian's Act—Ratification of Contract made by Guar- 
dion.| Mere delay on the part of a ward, after attainment of 
majority, in repudiating an alienation made by his guardian, cannot 
be treated as a ratification of the guardian's act, but only as Ovis 
dence of ratification. 

. Ray Naram Des Cuownney v, Kassen HUNDER irnar 334 


MELEE WARD—Custody of Child—Act IÈ of 1861— 
„ Relgion— Adoption of Mahomedan Religion for purpose z 





GENERAL INDEX. ' 


Marriage—Bigamy—Special Leave to @ppeal.}] A child, the 
sia of a Christian marriage, was living after her father's death 

' under the protection of her mother. A married man, a Christian, 
came to live with her mother, and, in order to legalize their inter- 

* course, he and the mother became Mahomedans, and were married 
in Mahomedan form, About three years after, when the child had 
attained the age of fourteen, some of her relatives applied for and 
*obtained an order, under Act IX of 1861, thatethe girl be removed 
from the guardianship of the mother and her oond husband and 


placed under a Christian guardian. The girl deposed that she wished , 


to remain with her mother and to Become a Mahomedan. Special 
leave having been given to appeal to the Privy Counail, the order 
was upheld. 

Quere.—Whether a marriage, according to Mahomedan rites, 
between a married Christian man and a Christian woman, both of 


whom became Mahomedans in order to effeot the marriage, is valid. — 
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Heiex Sxinnue v. SOPHIA EVALINA ORDB ose eos 128 
GUARDIAN, MORTGAGH BY DE FACTO... 364 
See Act XXXV ov 1858. . 
GUILT, CONFESSION OF .... ve i + s. 832 
` See EVIDENCE. 
HATS, RIVAL. See OCsimmar Procspune Cone, ss, 62, 434. 
HEIR er oon eee ee wee oe oe 1 
See Hinno Winow. 
HERITAGE, OBSTRUCTED... ni a Me? ele eg 
See Hinpu Law. 
HIGH COURT. See Juzispicrion or ~~~. See SUPBRINTBNDENCH 
- oF. ° 
ave wee ete wee as 79 
See Moonsrvv, Disaissan oF. 
a ae che ore, APPEAL TO nea aon etn 4 App. 80 
See Buxaat Acr VILI or 1869, s. 102. o 3 
, CONFIRMATION BY, OF DECREE OF DIS- 
TRIOCL JUDGE ... ee vc ‘a is we S01 
See Acr IV or 1869, 8. 17. 
———, PLAINTIFF RESIDING OUT OF JURISDIC-. 
TION OF iis “is ais wine » App.’ 25 
See Secugniry ror Ooste. . 
, POWER OF, TO GRANT REVIEW OF ORDER 
REFUSING TO ADMIT SPECIAL APPEAL at oe 165 
See Revixnw. 
—— COURTS ACT (24 & 25 Vict, o. 104), s. 15—Clatim over- 
valued for purpose of giving Jurisdiction. ] ; 
THE MATTER OF THE Petition or J.P. Wise n App. 20 
HINDU LAW — Mitakshara—ZInheritance—Succession.| A brother's 
daughter's son succeeds as heir, under the Mitakshara, in the 
„absence of n@arer heirs. . 
' Mussamor Dooraa BIBER of JANAKI PEBSHAD sn | | ae’ SAL 


xviii ” GENERAL INDEX. 


HINDU LAW—Mitaksharae~Son's Property—Alienation by Father— 
Obstructed Heritage.| In execution of a decree aginst A, a Hindu, 
living under the Mitakshara, his right, title, and interest in a 
certain property, part of which he had acquired as heir to his 
nephew. and cousin, was sold. <A suit brought-by A's sons to obtain 
possession of their share of the property, on the ground that the 
debt for which the sale was held had not been incurred under a 
legal necessity, was a so far as it related to the part of the 
property which A h@ inherited collaterally. 

According to the Mitakshara, a son cannot prevent alienation 
í by his father of property which tle latter has inherited collaterally. 
The reatriction upon the father’s power of alienation only applies 
to the grandfather's property. 
Basoo Nonn Cormag v. MouLyv RAzeEooDDERN Hos- 
SRIN PPT) #24 oe one see eee 


Will—Disinkeriting of Sons] 
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Roorrnart Karrrry v. Monma Onvurn Ror ae 271 Note 











Gift absolute to Widow—Dismheritng of 
Sons.| A Hindu died, leaving a widow, two infant sons, and a 
daughter, afid having made a will in English, of which the follow- 
ing is the material pdrtion :—“ I give, devise, and bequeath unto my 
. wife L D and her heirs and assigna for ever all my real and personal 
estates and effects, and do appoint my said wife sole executrix 
of this my will.” Held (reversing the decision of jee Poa a J,) 
that the wife took an absolute estate with full power of ahenating 
the property, and not merely as trustee and manager for the infant 

BONS. 4 
It is not necessary that there should be an express declaration 
A of the testator’s desire or intention to disinherit his sons if there is 
an actual ae to some other persons expressed in clear and unequi- 

» vocal words. 

Prosunno Cooman Guose v. TARRUCKNATH BIRKAR... eon 


RESIDENT AND DOMICILED IN CALCUTTA, MA- 
JORITY OF one eee eos bbe e.s LEI 
g5 Aor XL or 1858, 


———— WIDO W—Alienati Gift by —Reversioner—-Practice—Heir 
— Sister's Son—Act VIII of 1859, s. 7—Morigage by Widow— 
Burthen of Proof.| By the Mitakshara, a male descendant in the 
fifth degree from the great grandfather of the prepositus succeeds 
° to the exclusion of the sister’s son. 

A Hindu widow executed deeds of gift, in which her late hus- 
band’s mother, the nearest reversioner, concurred, After the death 
of the widow, but in the lifetime of the mother, the next presum- 
able reversioner sued to set aside the deeds and for possession. 
Heid, that the suit was good so far as it sought to set aside the 
deeds; and the mother‘having died before decree, that no objec- 
tion could be taken to the suit on the ground that the decree gave 
possession to the plaintiff. : 

Buch suit was held to be no bar to a second suit by the snme 

* -, plaintiff to set aside a mortgage by the widow and the mother of 

the deceased of a portion o the property which was the subject of 
the first suit, although in that suit the property was described 
as subject to the mortgage, and the name of the mortgagee was 
mentioned. The true test of the application of 8. 7 of got VIII of 
1859 is whether there has been aeplitting of the cause of action. 
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The burthen of proving the ee, for p mortgage by a Hindu 
widow rests on the mortgagee, where that aan & is disputed by 
the next heir. 
Koons Gouas Srna v. Rao Kurnvun Sona ces re l 
HUTS, TILED gaa ots 448 
See SMALL ‘Caves Court AoT; ss. 58, "88. 
INFANT... n m as t% ‘ei „œ 85 
See QUARDIAN. 
w a $6¢ GUARDIAN AND Terin: 
INHERITANOE si EM = Kaas oi ow. «341 
See Hrapu Law. 
INJUNOTION E ie ee Sue T we BAI 
See JURISDICTION. 
ee ae 60 Note 





£e2 pit tH awe 
See Equrry or REDENPTION, BALE OF. 
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INSOLVENT, PROMISSORRY NOTE ENDORSED BY. See Pro- ` 
nrrgsory Norn. 


INSTALMENTS, AGREEMENT TO RECEIVE PAYMENT BY 





. 28. 

See EXECUTION oF DEOCENÐ, APP 
INTEREST. een. see 2 $ 352 hg 

See Suir FOR CONTRIBUXIOM, M 

aes aoe ene eee ao eee. 3638 Note k 

See Suit-ror CONTRIBUTION.. ` 
IRONIQAL PUBLICATION. ese see ose. wan ate 71 

See LIBEL.. 
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JOINT-BOND, SUIT ON +2.: eee orn see bd aoe 200. 


See Res JUDICATA, 
JUDGE, CHARGE OF, TO JURY. See CHARGB or JUDGH ro Jury. 








JUDGMENT eon poe App. 31 
See Wee Act, gS. 74, 77. 

J UDGMENT-DEBTOR ave ow App. 12 
See Act VIII or 1859, s. 200. 

JUDGMENTS ON FACTS, CONCURRENT ... ze ww. 301 
, See Act IV ox 1869, 8. 17. 

JURISDICTION aii . 82, 291 Note 
See MOoONsIFF, DISMISSAL or. See APPEAL, 

vr ..68, 79, 290, 448 

See SupeRcerenpEnce or Hram Courr. See Moonsirr, . 


IBNISSAL or. See Bencar Civin Courts Act, 9., 22, 
ee Suan Oauss Cqurr Act, 88, 68, 88: 
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JURISDICTION — Letters Patent, 1865, cl. 12—Act VIL -of 1859; 
s. 5— Suit for Land—Nufsance—Acts done under Powers conferred 


by the Legislature—Reg. I of 1824—Act XLII of 1850—Land , 


taken for lic Purposes—Injunotion—Decree—Time to abate 
Nutsance— Liberty to apply.| The plaintiffs, the owners and 
occupiers of a house and premises in Howrah, sued for an injune- 
tion to restrain a nuisance caused by certain workshops, forges, 
and furnaces erected by the defendants, and for damages for the 
injury done thereby. 

The defendants were a Railway Company incorporated under 
an Act of Parliament for the purpose of making and maintaining 


° railways in India, and by an agreément (entered into'nnder their , 


Act of Incorporation) between them and the East India Com- 
pany, they were authorized and directed to make and maintain 
guch railway’ stations, offices, machinery, and other works (con- 
nected with making, maintaining, and working the railways) as the 
East India Company might deem necessary or expedient. The 
workshops complained of were erected in 1867 under the sanction 
of the Bengal Government on Jand purehased by the Government 
in 1854 for the purposes of the railway under Regulation I of 1824 
and Act XLIL of 1850, and which had been made over to the 
defendants. e 
¢ Held, that the suitewas in personam, and not a suit “for land or 
other immoveable property,” within the meaning of cl, 12 of the 
Letters Patent, 1885, or of g. § of Act VIII of 1859. 
Held further, a nuisance having been proved to exist, that is to 
say, such annoyance as materially interfered with the ordinary 
comfort of human existence in the house and caused sensible 
injury to the property of the plaintiffs, the defendants could not 
plead lathes or acquiescence on the plaintiffs’ part, as, upon the 
e ê  plaintifis complaining in May 1870, the defendants had admitted 
thai there yas a nuisance, and had up to June 1871 made various 
efforts to abate it, Nor could the defendants escape liability on 

*the ground that the nuisance had been caused by them in the 
e exercise of powers conferred upon them by the Legis- 
ature. yi 

An injunction was aroa restraining the defendanta, and libe 

to apply was reserved in the decree, On a motion by the defend- 
anis, supported by an affidavit showing the alterations which 
they proptsed to make with the view of abating the nuisance, and 
teang that a period of three months was required to carry out 
these alterations, and that a refusal to grant this time would neces- 
sitate the closing of the Company’s workshops, and would occasion 
great inconvenience, the Court granted the time asked for, on the 
conditions that the defendants paid the costs of the application, 
and did all they possibly could in the meanwhile to prevent annoy- 
ance to the plaintiffs. 

Ras monunN Boss v. Tan Hast Inptaw Ramwar Company 


~ OLAIM UNDER-VALUED FOR PURPOSE OF 











GIVING ° ave ave ae su ite App. 
See Hran Court Act, a. 18. | 
OF BRITISH MUNICIPAL COURT—Aet of 
j State— Title to Timber— Confiscation Governor of Foreign 


State—Measure of Damages.) The plaintiff brought a suit at 
. Tonghoo in British Burmah to recover possession of certain 
timber, which he alleged the defendants had wrongfully and in 
collusion with the Burmese Governor of Ninghan, takerout of his 
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possession in foreign n and e to Tonghoo. The 
defendants stated that they had acquired’ the timber from the 
Governor of Ninghan in terms of an agreement between them and 
the Burmese Government. It a eared that the Governor of 

han had confiscated the plaintiff's timber in contravention of a 
“cove mandate. After the institution of the suit, the defendants 
removed the timber from Tonghoo to Rangoon. Held, that a 
British Municipal Court might enquire into the character of the 
act of the Governor of Ninghan, and was not Agund to accept itas 
an act of State. : 

The Court below having fixed the ue’ of the timber at Rangoon 
os the alternative damages in case of non-delivery, the High 
refused to interfere with such award. 

Tue Bomssay Burman TRADING Corporation, Lontm, v, 
Mraza Manomsp ALI SHARAGES one sae ee 


JURISDICTION OF CALCUTTA SMALL CAUSH COURT— Act 
IX of 1850, s. 28—Act XX VI of 1864, s. 2—Sum added to legal 
Claim for purpose of gi giving Jurisdiction.) A plaintiff cannot 
give jurisdiction to theS Cause Court by adding to his claini 
sums which he could not, under any circumstances, be entitled to 


recover, 
Sikhur Chund v. Sooringmull distinguished. « 
BoNoMALLY NAWN v. CAMPBELL .., sts dus és 








HIGH COURT— Cause of Action— Promissory 
Note—Leters Patent, 1866, cl. 12.] The High Court has no juris- 
diction to entertain a suit brought upon a promissory note made 
without, but payable within, the local limits of its jurisdioton;; leave 
to institute the suit not having been first aa 








MorHoormonunm Roy v. JADOOMONEY DossEn Sis aT 
oe ner eee , PLAINTIFF RESIDING 
OUT OF : poe oes eee App. 


See SECURITY FOR Coss. 
JURY, OHARGEH OF JUDGE TO. See OHABGE or JUDGE TO Jury. 


ee TRIAL BY sae eae vue re t.. sas 
See Evipsanog Aor, 8. 80. è 


E | VERDICT OF eee eee ees tee App. 
See CHARGE OF JUDGE TO JURY. 


KHAS POSSESSION. See Surr ror ——. 


LAND, RIGHT OF SHAREHOLDER IN, TO.MBASUREMENT. 
See RIGHT oF SHARHHOLDBR, 


9 SUIT FOR eee aoe ees ees ace eee 
See JURISDICTION. 


—— TAKON FOR PUBLIC PURPOSES ~» ae iii 
See JURISDICTION. 


LANDLORD AND TENANT — Ejectment ofa Ryot—Onus Probandi.] 
SHELEN WALLAH ÅLLBE v. BHRIKH Gouam Gous . App. 


LANDLORD'S TITLE, DENIAL OP Gee Sek App. 
See Suir ron Kas POSSESSION, 
LEAVE TO APPEAL oe 2 Si ‘ite eee 


See GUARDIAN AND Warp. 
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eee AOTS DOVE UNDER POWERS CONFERRE 
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woe Ste orn rr tH (EE) sy 
_ See J vRISDICTION. 


LETTERS PATENT, 1886, cl. 12 E ii vai 122, S41 
_ See Jugispicrion or Hran Courr. See JURISDICTION, 


ae eee 468 





a cl 13 ene 
3 > one 
See Ramov# or Suir From Morvuser Covet. 


e 
LIABILITY, DEFFNDANTS WITH SEPARATE m 259 Note 
See LIMITATION. . 


LIBEL—Plaint, Rejection of— Ironical Publication Comment in News- 
paper.) On the presentation of a plaint for libel, the Court must 
see whether the alleged libellous matter set out in the plaint is 
really libellous; if it isnot, there is no ground of action, and the 
plaint ought not to be admitted. i : 
If the words which are set out in the plaint are not a libel, the 
laintiff cannot, by alleging that they were printed and published 
i the defendant wijh the intent to injure the plaintiff, and bring 
him into public scandal and disgrace, and to expose him to public 
scorn and ridicule, and to cause it to be suspected that the plaintiff 
was a dishonest person, and had been actuated by sinister and 
fraudulent motives, make them & libel; nor can the plaintif by 
alleging that words are spoken ironically make them libellous if 
they do not appear to the Court to be so, | 
F. F. Wyman v, A, Banks ove ia ves oe TA 


LIBERTY TO, APPLY sai i m 7 vee 241 
See JURISDICTION, 
e : i 7 
LIEN eee ete Ty. een one aes wae 45 
k See Manomapan Law. 
—-~ ON SUM RECOVERED BY CLIENT „n cei ow 444 


ee ATTORNEY'S Costs, 


LIMITATION eee gen one an ee yhe 19 
See RELIGIOUS GNDOWMENT, 


Act XIV of 1859, 88. 19; 20—— Execution of Decree 
-——Courts established by Royal Charter— Proceeding to enforce 
eee Where the High Court passes a decree on ites from a 
Mofuasil Court, the Court which has to execute the decree of the 
High Court is governed by the rules which govern the execution 
of its own decrees. 

An appeal prosecuted to a decree is a proceeding to enforce a 
decree within the meaning of s, 20 of Act XIV of 1859. Also 
held there was such a proceeding where, on the judgment-debtor 
seeking to obtain leave from the High Court to appeal to the Privy 
Counci, the execution-creditor intervened, 

The ruling in Chowdhry Wahid Ali v, Mullick Inayet Ali that, 
whether the decree of the lower Court is reversed, or modified, or 

* affirmed, the decree passed by the Appellate Court is the final 
decree in the suit, and as such the only decree which ig capable of 
being enforced by execution, not dissented.from, except that it was 
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suggested that in all cases it may be expedient expressly to embod 
in a decree of affirmance sgo P OF the loses below as it is 
intended to affirm, and thus avoid the necessity of a reference to 
the superseded decree, 
e _ Quere,—Can the ruling in Anundmayt Dasi v. Purno Chandra 
Roy be supported P ‘ 
TOXINKER Guose Roy v. Burropacaunt Sinan Ror se «101 


LIMITATION—Act XIV of 1859—Proccedit& to enfore Decree 
~~Application for Review.] An application by a decree-holder for 
a review of judgment is not a proceeding to enforce his decree 
within s. 20 of Act XIV of 18859. 


Mussumat Binsen LUTEBFUN v. Raszoor Sine er we 36L 





ey 





Execution—Decree—Acit XIV of 1859, s.20.] Where 
a decree was given for arrears of rent against two persons, and one 
of them was afterwards declared on appeal to be liable for the rents 
for a certain period only, and execution was taken out against him 
only, held that the degree must be taken as a separate decree against 
each defendant for the portion for which each was declared to be 
liable, and consequently that execution-proceedings against one 
would not prevent the law of limitation applying to bar execution 
against the other. i 





Wise v. RAJNARAIN CHUCKBRBUTTY one Ai s. 268 
ay Execution of Decree against several Defendants with 
separate Liability. | i 
Kasma Dessa v, KumoLAaxant BUKSEI.,. is 259 Note. 
LUNATIO ae e m e a Olo 
See Act XXXV or 1858. 
MAGISTRATE, POWER OF ee see a 434, 41 
See Criminan Procepurs Cops, ss. 62, 282, 
ae eye , POWERS OF SESSIONS JUDGH TO ORDER 
COMMITTAL OF ACOUSED DISCHARGED BY MAGIS- 
TRATE aaa een eve toe won oe @ eee 286 
See Camunau Procapurs Cops, s. 296. Pa 
MAHOMEDAN LAW pa ai .. App. 33 


See MAINTENANOE, ORDER FOR. 








eee ——~ Dower—Lien— Reversal of concurrent Find- 
ings on rhe! Where the widow of a Mahomedan obtained 
actual and lawful possession of the estates of her husband under a 
claim to hold them as one of the heirs and for her dower, it was 
held that she was entitled to retain possession until her dower was 
satisfied, with the liability to account to those entitled to the pro- 
pey subject to the claim for the profits received. , 

The Courts below, without ascertaining the amount of the 
widow’? dower, decreed possession of the estates to the heirs. 
Buch decree was reversed on appeal, and the amount of dower was 
ascertained. J 
Mussamur Besse Bacuun v. Sieira Hamm Hosssis  ... 45 


RELIGION, ADOPTION OF, FOR PURPOSE OF ` 
MARRIAGE oon bee eee one eon’ 125 


See GUARDIAN AND Warp. . 
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MAINTENANOB, ORDER FOR-— Criminal Procedure Code ( Act 
X of 1872), 33. 536, 5837— Muhomedan Law— Divorce 1 


Page 


NzEpPoor Avrvr v. JURAI ; App. 33 
MAJORITY OF HINDU RESIDENT AND DOMICILED IN ,. 
CALCUTTA ise ae an wae 281 
‘See Act XL or 1858, 
MALUS ANIMUS gð wn os ae ae m 88 
See BARRISTER. ; 
MANAGER, SECURITY BY... ° ... eT ae we 214 
See HxEcvurION. 
MARRIAGH, ADOPTION OF MAROM REA RELIGION i , 
PURPOSE OF ... ‘ea its 126 
See GUARDIAN AND WARD. ; 
MEASURE OF DAMAGES ... n es 845 


See JURISDICTION or BRITIBA Montcrrat Dorri 


MEASUREMENT OF LAND. See Riant or HAREHOLDER IN 
Lann To —, 


, RIGHT OF CO-SHARER TO, 898, 401, 403 Note 
See Banaan Acr VI or 1862, s. 10. 


MINOR, CONTRACT BY— Delay in i ea REE 


* 
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Boiwosata Dsy v., RAMKISHORE Dery „a 326 Note 
Doorea Cuurx Sana v, Ramnarain Dosa tes 827 Note 
a MITAKSHARA ose si TR es acs 183, 341 
See Hoo Law. 
MQFUSSIL COURT, REMOVAL OF SUIT FROM. See Rumovar.or 
Suit. 


MONIEY-DEORKE IN SUIT FOR FORECLOSURE OR SALE— , 
Effect of Note appended to Deoree varying Decree—Practice— ` 
Affidavit fle after Adjournment for Convenience of Counsel, Ad- 
missibility wae A mortgagee sued for foreclosure or sale in the 
usual forte The suit was undefended. The plaintiff elected to take 
a simple money-decree ee the mortgagor. The following words 
were appended to the decree:—‘ Note.—The equity of redemp- 
tion in the property comprised in the mortgage is not liable to 
attachment and sale under this decree.” After ineffectual attempts 
to realise his debt, the plaintiff a pie to the Court for liberty to 
gell the mortgaged premises. Held, that the Court had a discre- 
tionary power to grant or refuse the sale. The note at the end of 
the decree did not amount to an absolute prohibition against the 
sale, but was merely meant as a guide to the Court which should: 
have to execute the decree, and to show that execution should not 
issue against the equity of redemption, except by special leave of 
the Court. $ 
The Court made an order as if there had been a decree for sale ` 
in the first instance, except that the account was to be treated as 
a final account at the date of the decree, i 
- Neerunson MooKBRJRE v. Oorsnpro Narain Des a. 57 


MOONSIFF, DISMISSAL OF—24 & 25 Vici, 0, 104, 8. 15— English 


Committee—Jurisdiotion, 
- Jn THE MATTER OF PRTITION OF DEENONATH TE 82 Note 
~% 8 
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MOONSIFF, DISMISSAL OF—High Couri—eEnglish Committee— 
Jurisdiction.] A Moonsiff having been dismissed by an order of 
the English Committee, consisting of four Judges of the High 
Court, applied to a Division Bench, consisting of the Chief Justice 
find Mitter, J., to reconsider his cage. The Chief Justice having 
dismissed his application, while Mitter, J., considered that he was 
entitled to a rehearing, he appealed under cl. 16 of the Letters 
Patent. The Court considered it unnecessary to enter into the 
merits of the questions raised, and held that tit Moonsiff having 
been removed by an order of four Judges forming the English 
Committee, no Division Bench ha@ any power to reconsider, or 
review, or set aside, or to order the Judges of the English Com- 
mittee to reconsider, review, or set aside the decision of the Eng- 
lish Committee. 

Ix THE MATTER OF THR Perition or Hurais Caunpen Mitrar 


MOONSIFFS COURT, DEOREE TRANSFERRED TO, FOR 
EXECUTION ... wi ue axe .. App. 
See Banaat Act ILL or 1870. 


MORTGAGE BY DE FACTO GUARDIAN ... ‘ek oes 
See Act XXXV or 1858, ° 


WIDOW 
See Hinpu Wrovow. 


MORTGAGES IN POSSESSION—Account—Regulation XV of 
1793.] In taking the accounts as between a re or and ga 
mortgagee in possession, the interest may be set o m ,time 
to time against the rents and profits, the mortgagee only account- 
ing to the mortgagor for any rents, profita, and interest on the 
same which he may have received over and above the einterest 
due to him upon the debt. - 


RapHAapaxope Missar v. Kerepamoren Dane es its 


MOVEABLE PROPERTY i vs s 
See Sarart Cause Counr Acr, ss. 58, 88. 


MUD-HOUSE, OCCUPATION BY ERECTION OF ... e App 
See Surt ros Kuas Possession. 7 2 


erat 





MUNICIPAL COURT. See JURISDICTION oy BRITISK ——., 


See Act XXXV or 1858. 


SE Ee baa orn sen ees 368 
See ALIBNATION BY DE FACTO GUARDIAN, 

NEW TRIAL me me bee oes AN 
See Seconp New TRIAL. 

NEWSPAPER, COMMENT IN 
See LIBEL, 


ME APPENDED TO DECREE VARYING DECREE, EFFECT 


See MONBY-DECRER Ly BUIT YOR FORECLOSUBE OB BALE. 
o 
NOTICE Cd see s+ + eee va? $+: 
See REVIEW. 
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NOTICE OF FORECLOSURE 
See Act XXXV or 1888. 


NUISANCE.. 


See J unispicrion,’ ë 


OBSTRUCTED HERITAGE .. 
See Hinpvu Law. 


OCCUPANCY, RIGHYOF oo a a Ap 


See Surr ror Knas Posgession. 


OCCUPATION BY ERECTION OF MUD-HOUSE  . ` App. 
See NUIT FOR Kuas Possession. 


OFFICIAL ASSIGNEE, RIGHT OF, TO INTERVENE App. 
See Promissory NorTR. 


ONUS PROBANDI . i i App. 
` See LANDLORD AND TENANT., 


ORDER FOR, MAINTENANCE. See Marntanancr ——. 


—-—— OF EXECUTIVE NATURE 7A „o App. 
See Aor V or 1861, s. 17. 


—_----, PROHIBITORY, SERVICE OF, BY eae G TO 
WALL OF DWELLING- HOUSE .. ae ‘App. 
See Act VIII or 1859, s. 939. 


ea errr REFUSING TO ADMIT SPECIAL APPEAL ... 
See Review, 


ORDERS FOR ATTACHMENT IN TRENE POTR; 
CONCURRENT _... sii 
See EXECUTION. 


PARTICULAR ACT, DEORBE FOR PE mete OF, BY 
i JUDGMENT- DEBTOR ig “ee "App. 
*See Aor VIII or 1859, s. 200. 


PARTIES— Proceedings between same Parties in another Suit.] App. 
See Evipenor Act, 88. 74, 77. 


PARTNERSHIP—Payment of Debt out of Profite—English Law.) 
Although a right to participate in the profits of trade is a strong 
test of ee and there may be cases where, from such par- 


ticipation alone, it may, as a presumption, not of law but of fact, ` 


be inferred, yet whether that relation does or does not exist must 
depend on the real intention and contract of the parties, 

‘ o constitute a pune’ the parties must have agreed to 
carry on business and to share profits m some way in commen ; but 
where a contract is entered into between partners and a third per- 
son for the protection qf that person as a creditor, whereby it is 
agreed that he shall receive in consideration of advances commis- 
sion on the net profits of the partnership business, and large 

e powers of control over the business are given to him, but no power 
to direct transactions, the Court, if satisfied that the gpntract was 
_ one of loan and security, will not interpret it as constituting a part- 
` nership. 


32 
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In applying the English law of partnership to = in India, the 
y es of trade and habits of business of the people of India, so far 
ey may be peculiar and differ from those in England, ought to 
bé borne in mind. 
* Moxuiwo, Marca v. tum Court or Wasps sos 


PARTY TO SUIT DEAD, STATEMENT IN WRITING BY 
See EVIDENCE Acr, ss. 18, 21, 32. 
PAYMENT BY INSTALMENTS, agree TO RECEIVE 


App. 
See EXECUTION oF Dna LAP 


~—~~—- OF DEBTS OUT OF PROFITS 
See PARTNERSHIP. 


PERFORMANCE OF PARTIOULAR ACT BY JUDGMENT- 





DEBTOR, DECREE FOR ave ae App. 
See Act VII or 1869, a. 200. 
PLAINT „a eg .. App. 
See Eviwexon Acr, 88. 74, 77. ° 
, RHJECTION OF ‘ae aes i 
See LIBEL. 
PLAINTIFF be one App. 


See Acr VOL OF 1869, gs. 280, 281. 


——__-__- RESIDING OUT ‘OF ema OF HIGH 
COURT we = ADD. 
See Secuniry FOR Uos, : 


POSSESSION. See Morraaarns 1x Possession. See Sor ror Kaas 
PFPOSSBESION. 


POWER OF COURT TO STAY EXECUTION OF DECRES FOR 
EJ CTMENT.. ees App. 
See Benaan Act VII or 1869, a. 62, 


—_~-——_- HIGH COURT TO GRANT REVIEW OF ORDER 
REFUSING TO ADMIT SPECIAL APPEAL... 


See Review. 


ace creed MAGISTRATE aaa soe 434, 
See ÜBRIMINAL PROCEDURE Cong, BB. 62, 282. 


——--_—~ SESSIONS JUDGE TO ORDER COMMITTAL OF 
ACCUSED DISCHARGED BY MAGISTRATE ... 
See Carina PRoogpurs Cops, 8. 296. 


POWERS CONFERRED BY LEGISLATURE, ACTS DONE 
UNDER 


ete eaa st 


See d URISDIOTION. 


PRACTICE ... ' in 1, 
See Hinpu Wow. See MONEY-DEORRE In UIT FOR 
FORECLOSURR on Sane, 


PREEMPTION\Europeans— Cachar.| The right of preemption 


arises from a rule of law by se the owner of the ain is bound, * 
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Tt is essential that the vendor should be subject to the rule of law. 
Therefore, where the vendor of certain land situate in Cachar was 
a European, the Court held that there was no right of pre- 
emption. 
Poorno Sinan, Monreoorss, v. HURRYCHURN Surman «> @117 
PRIORITY . seg eee 381 Note 
See Act XX or 1886, 88, 49, 50, . 
Et eee eee ase 980 
See Act XX or 1866 ĝe 18, 50, 100. 
— OF ATTACHMENT, EFFECT OF—Right of firat 
attaching Creditor to proceed ‘against other Property of Debtor 
after the Sale of the Property atiached by a d attaching 
Creditor.] 
Kavi Persmap Dorr v, Rasan MAHOMED JOWAHUR JUMMA 
KHAN su fe a sie « App. 9 
PRISONER, CONFESSION OF si ie ie 455 Note 
See EVIDENCE Act, as. 30, 133. 
~~ -_____--_-, —--, WHEN ADMISSIBLE AGAINST 
CO-PRISONER att see eee ae 453 
See EVIDENCE Act, 8. 30, 
PRIVATE ALIENATION ... ‘ie cee we. 134 
‘See Acr VII or 1859, az. 285, 240. 
PROCEEDING TO ENFORCE DECRER fi itt 101, 861 


See Lirration. 


PROCEEDINGS BETWEEN SAME PARTIES IN ANOTHER 
i SUIT. ine .» App. 31 
See EVIDENCE Act, 88. 74, 77. 
PROCLAMATION, TIME FOR APPHARANCE OF PERSON 
AFTE App. 14 
a Ormar Procepuss Cops, ss. 183, 184. 


PROFITS, PAYMENT OF DEBT OUT OF 


ove 8l2 
See PARTNERSHIP. f 


PROHIBITORY ORDER, SERVICE OF, BY ARPIRING IT TO 


WALL OF DWELLING-HOUSE ss App. 12 
See Act VIE or 1859, s. 289. 
PROMISSORY NOTB - < gus sii P os 


See JURISDICTION or Hran Court. 








ENDORSED BY AN INSOLVENT — Right 
of ata Assignee to intervene—Act VIH of 1889, 8. ey 
icHoLas Epwarp KaeLcy v. Mary Hannon a App. 28 


PROOF, BURTHEN OF‘... . 1, 19, 35, 208 


See Hinnpu Wroow. See Brxictovs Expowsrant. ” See 
Guanpian. See Evipence. 





PROPERTY, MOVEABLE er 448 
See Smar Cause Court Acr, ss, 58, 88, 
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PROPERTY OF DEBTOR ... ise, a ee we = App. 9 
See PRIORITY or ATTACHMENT, EPFECT OF. 
PUBLIO DOCUMENT "a a eat App. 3h 
See Eivipsncs Act, as. 74, 77. 
TE PURPOSES, LAND TAKEN FOR eae one oer 24h 
° See JURISDICTION, 
PUBLICATION, IRONICAL ... ae ‘ve “ 71 
ce LIBEL, ° . 
PURCHASER eee »» 159 
See Aor VIII or 1859, s. 260. 
PURDAH LADIES, EXECUTION OF DOOUMENT BY ` .. 205 
See EviIpENcE. 
RATIFICATION “as ‘as ee 326, 327 Note 


Sea MINOR, ConNTRACT BY. 


OF CONTRACT MADE BY GUARDIAN... 824 
See GUARDIAN AND INFANT. 
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REGISTRATION _... i .. 280 
Seg Act XX or 1866, 83. 18, “60, 100, 


381 Note 


ACT (VII of 1871,) 8, 76—Review-—Act XXIL 
of 1861, s. 38. A District Judge has no power to review an 
er 


See Act XX OF 1866, 88. 49, ‘50, 

















order passed under s. 73, Act VIII of 1871. R 
In THRE MATTHR OF THE Petition or Hansen ÅABDOOLLA ww. 894 
REGULATION—1793—X Re a w wee, 364 
See Act XXXV or 1858, 
ee ae ae MN MED a YG hae een wee e ake 3986 
See MORTGAGEB In Possnesion. 
ec cy sents 1799—V a. a jia ni .. 864 
See Act XX XV or 1858. 
erase eee VIL. vw. 189 
See SAun or BUR-TANURE FOR  ARRBARS OF Rent. 
——— ee e 1800—I won wwe aa6 oar 364 
See Act XXXV oF "18658. 
poets ean Ope VEL w ak a we 864 
See Act XXXV or 1858. 
m 1806— XVII, 5.8... fae ies vw» 364 
See Act XXXV or 1858, . 
———— A. 1819— VOI abe 139 
See a oF SuB-TENURE YOR ' ARREARS or Rant. i 
i820 —I l va 189 


See SALE oF SuB-TENUBR Ki ARREARS oF Rent. 
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— 1826-—AI, a. 4 ‘i i Sis 
See ALLUVION. e: 
EE SE a TT 1881-—ViLI CEE) wee eae ee 
See SALB 3 SUB-TENURB FOR ÅRRBARS or Rent. e 
REJECTION OF PLAINT _... ius eee sio 
; See LIBBL. è 


RELEVANT FACT ... 


See EVIDENOR Act, 68. 13, 21, & 32, S 


RELIGION soe aos +.» tas stt ove ast 
t 


See GUARDIAN AND WARD. 


RELIGIOUS ENDOW MENT —~Debutier Trust—Burthen of ‘Proof— 


Timitation—Act XIV of 1859— Act XIII of 1848.] In 1818 cer- 
tain langa were dedicated by deed to the religious service of an idol, 
and in 1820 that dedication was comfirmed in a partition-deed. 
The plaintiff sued to set aside alienations of the property and to 
have the truste of the dedication-deeds declared. e holders of 
the property alleged that a subsequent partition-deed had been 
el in 1845, and that the dealings of the family daad shown 
an intention to revoke the trusts, eld, that it lay upon the 
holders to prove the revocation of the trust, and that, on failure to 
do s9, they could not set up the law of limitation in answer to the 
plaintiffs suit. 
J UGG UTMOHERNAR Dosey v. Soxmeemonny Dosta ... 


REMOVAL OF SUIT FROM MOFUSSIL COURT — Letters Patent, 


1865, of. 18.] ‘On an application under the Letters Patent, 1865, 
cl. 18, fot the removal of a suit, eld that, having regard to the 
whole circumstances connected with the case from the beginning, 
the questions to be disposed of, ond the conduct of the J udge 
befofg whom the proceedings were, it was pore and necessary for 
the pufposes of justice that the suit should be remoyed. 

THE Marrer or Tuaxoog Kavinnaurs Bagar Deo v. Tue 

GOVERNMENT 5 on uae oes 


RENT, ARREARS OF. See Sanu OF Sup-renvuRE FOR ——, 


See SALE FOR ABRRBARS OF Kant. 


RES JUDICATA—Act VIII of 1859, s. 2—Suit on Joint Bond.) D 


and B executed a bond, by which they mortgaged certain lands as 
security for a loan taken by them from the plaintiff. A 
suit was brought, “and a decree was obtained by the plaintiffs 
against D and B, under which they recovered a portion of the 
amount due on the bond. The plaintiffs now sued 8 awd others, 
on the ground thas they were joint proprietors of the land mort- 
gaged, that the loan was taken by p and B as managers for the 
use of all the parties intereated, and for carrying on their joint 
business and trade, and that therefore they were all 
Held, that the suit could not be maintained. 
Ramnath Roy Chowdhry v. Chunder Sekhyy Mohapattar 
dissented from. ’ i 
Nuraoo Laru Cuowpary v. Buouxes Lan ave ene 


jointly liable. 


125 


19 


168 


200 
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REVERSAL OF CONCURRENT FINDINGS ON FACT 1030, 45 
See GUARDIAN. See MAHONEDAN Law, 
REVERSIONER Sa dis ae kii ee l 
See Hinpu Winow. 
REVIEW lide tae ews sai a oe 394 
: See REGISTRATION Act, 8. 76. m 


Act VIII of 1859, ss. 376 & 378— Order refusing to admit 
a Special Appeal, Power of High Court to grant a Remew of— 
Notice.] An order ag to admit a special appeal is open to 
review, and the application for review may be made without notice 
to the other side. 


Joy Koomaz DUTTA JEA v. Hsnanss Nonb DUTTA JEA a 158 

Special Appeal. ] 
In THE MATTER OF THE PETITION OF BARMATULLAH 156 Note 
, APPLICATION FOR ae bes sa e. 86I 


See LIMITATION. 


RIGHT OF A SHAREHOLDER IN LAND TO MEASUREMENT 
—Bengal Act VILI of 1869, ss. 25, 37, § 38.] A shareholder in 
a joint undivided estate cannot bring a suit under s. 37 of Bengal 
Act VIII of#1869 for the measurement of his share. 
Santinam Panza v. Bycont Panga sé oes s. 397 


CO-SHARER TO DISTRAIN _—,., one 398 Note 
r See Bunaat Acr VI or 1862, s. 10. ° 


MEASUREMENT 398, 404, 403 Note 
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See Benaat Aort VI or 1862, a, 10. e 
--——--— FIRST ATTACHING CREDITOR » | App. 9 
~ See PRIORITY oF ATTACHMENT, EFFBCT OF. 
———— OUCUPANOY ... P* 4g . App. 6 


See Suit ror KEAS POSSESSION. 


———-— OFFICIAL ASSIGNEE'TO INTERVENE App. 28 
See Promissory NOTS ENDORSED BY INSOLVENT. 


RIOT ` ee i R u m ww. 434 
See CriminaL Proospurx Copa, s. 62. 

RIVAL HATS T iu » 434 
See CRIMINAL Procepunn Con», 8. 62. 

ROYAL CHARTER, COURTS ESTABLISHED-BY _.,.,. .. 101 
See LIMITATION. 

RYOT, EJ ECTMENT OF ... iwi .. App. 82 
See LANDLORD AND T RNANT. A 

SALE, ATTACHMENT WITHOUT .. tx eke we. 214 
See AXECUTION. 

— BY, GUARDIAN eve ‘ ese see eae 32¢ 


See GUARDIAN AND ona 
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SALE FOR ARREARS Of RENT, 3 
TIRTRHANUND THaxoor v, PARBSHMON JEA ni 142 Note 
Monssg Onunper Baxersee v. Cnuxspege Monen Deeee 150 Note 
—— IN EXECUTION OF ESTATE OF DECEASED pes #294 


—— OF EQUITY OF REDEMPTION. See Heurrr or ERRIN 


TION. 





— SUB-TENURE FOR ARREARS OF RENT-—— Encum- 
brances— Regs. VII of 1799, VIIL of 1819, Z of 1820, and 
VIII of 1881—Act VIII of 1836—Act X of 1859, s. 108.] Where 
a sub-tenure had been granted, but no power was reserved to the 
antor in the sunnud to sell the tenure free from encumbrances 
in case of default in payment of rent, keld that, in a sale for arrears 
of rent under Reg. VIII of 1831, the purchaser did not take free 
from encumbrances created by the grantee. 
The decision in Shahaboodeen v, Futteh Ali affirmed. 
ÅLEXANDER JOHN Forpas v, Basoco Lorcamerut Sinan wwe 189 


X 


SCHEDULE?.. .. App. H 
See Acr VIIL or 1859, 88, 280, 281. 
SECOND ATTACHING CREDITOR si .. App 9 


See PRIORITY OF Arracument, EFFECT or. + 


—— NEW TRIAL—Small Cause Court.] It is competent to 


the Judges of the Calcutta Small Cause Court to grant a second’ 
newetrial of the same case. 
° Porson Cuunp Goracna v. Kasoonam 


SECURITY BY MANAGER .,, 
See Execution. 


—-— FOR CO8TS— Plaintiff residing out of the Jurisdiction of 
the High Court—Act VIIL of 1859, 8. 84.) 
ee Day v. Japupeam Dara. » App. 25 


SERVICE*OF PROHIBITORY ORDER BY AFFIXING IT TO 
WALL OF DWELLING-HOUSE one ii App. 12 
See Acr VIII or 1859, s. 239. 


i _ BESSIONS COURT, POWER OF, TO ORDER COMMITTAL 
OF ACCUSED DISCHARGED BY MAGISTRATE eee 285 
See Crimmmat Peoorpurs Cope, s. 296. 


—~———— JUDGE, DOCUMENTS NOT IN EVIDENCE BEFORE 332 
See Evwaxos. 


ota oe ote 355 


wee aor oun ea 214 
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SETTING ASIDE PART OF DECREE : ae 
See Sursriwwrexpenca or Ekan Court, è 


" SHAREHOLDER IN LAND. See Riau or, TO MEASUREMENT. 


SISTER'S 8ON ies 
See Hixpu Wow. 


SMALL CAUSE COURT 
á Seg econo New Tean. 
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SMALL CAUSE COURT AOT (IX of 1850), as, 58, 88— Jurisdiction 
-—-Goods and Chattels—Moveable Proper —Tiled Huis.] Tiled 
huts are not “ goods and chattels” within the meaning of 8. 58, Act 
LX of 1850, and therefore cannot be taken in execution under 
that section. 
Where tiled huts had been seized under a decree of the Small 
Cange Court, and a third party interpleaded under s. 88 of Act IX 
of 1850, and claimed the huts, held, that the Court having no power 
to seize the huts was right in dismissing the claim. 
KALLYPBRSAUD Sine v. Hootas CHUND .., ase ww. 454 


——, CALCUTTA. See JURISDICTION oF 
CALCUTTA SMALL Cause Court. See Surr on DECRERB oF ~——,. 


SON, SISTER’S. See Himnu Winow. 














EON '’S PROPERTY . sae heer. sae ee .. 183 
‘See Hınpu Law. 

SONS, DISINHERITING ea ae seis “a 271 Note 
See Hinpu Law. ; 

See a ee ae een eee eae ate as s.: 267 
See Hixpu Law. ý 

SPECIAL APPEAL ... EF Whe dea us 156 Note 
Sge Review. 

ne er amines App. 29 


See BENGAL Act Vi OF 1869, 8, 102. . 
eee, POWER OF HIGH COURT TO GRANT 


REVIEW OF ORDER REFUSING re 400g 155 
See REVIEW. l ; 
LEAVE TO APPEAL sa asi sid wn 125 
See GUARDIAN AND WARD, . 
STATE, AOT OF... + Sea . 846 


See J URISDIOTION oP Hirisa Monicreit Court. : 
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263 
See Evmgnce Act, a8. 13, 21, $2. 
STATUTE 24 & 25 Vict. See Hiem Covers Acr. 
ener —— n, ¢, 104, 8. 18 fag .. 68 
See SipRRINTENDENCE OF Hiran Count. 
Senne ae ener yes §2 Note 
See Moons, DISMISSAL or. i 
SUB-TENURE. See Save or, ron ARRNARS or RENT. 
SUCCESSION #te ets vee ene Oe i >»: 34] 


See Hoou Law. . 


SUIT FOR CONTRIBUTION—Jnterest—Act XXXII of 1839.] In 
suits for contribution it is in the discretion of the Court to allow 
or refuse interegt on the amount claimed, whether there has been 
a written demand forit or not. » ; 
Bisroo Crunpae BANERJEE v. NITHORE MONEE DALER .. 362 
e * 
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SUIT FOR CONTRIBUTION— Interest. 
Luiuxet Biswas v. Prosonomoren Dassen... 353 Note 


—— — FORECLOSURE OR SALE. See Monny-pecrrz IN ——~. 


KHAS POSSESSION — Occupation fer more than 12 
Years by Erechon of a Mud-house—Right of in sie a 
X of 1859, s. 6— Denial of Landlord's Title. ] 

Esman Cavxofs Guoss v, Hosein Caunpee BANEBJBE, Aon. 5 


ee 





.-. - = LAND aoe ose @ oun eee eee eee 241 
See JURISDICTION. 


—— ON DECREE OF CALCUTTA SMALL OAUSE COURT— 
Costs. 
opoosoopunN Paur v. Doran CHAND Motio æ.. App. 35 


JOINT-BOND ... ii o ve wae 200 
See RES JUDICATA. , 


——, REMOVAL OF, FROM MOFUSSIL COURT. See Remov- 
AL OF Surv. 


SUM ADDED TO CLAIM FOR PURPOSE OF GIVING TRR 
DICTION 193 
See J URIADIOTION or Caxcurra Spr ara, Cavs Gover. 


—- REGOVERED BY CLIENT, LIEN ON ... ee 444 
See ATTORNEY'S Costs. 


SUPERINTENDENCEH OF HIGH COURT-—24 & 25 Vict., c. 104, 
8.15--Act VIII of 1869, 8. 119— Setting aside Part of Decree—Juris- 
diction. [ Judgment was passed ex parle sta defendant who had 

* notappeared. The defendant failed to show cause for setting aside 
the ju udgment under s. 119 of Aot VILI of 1859. He now applied 
to the High Gourt, under a. 15 of 24 & 25 Vict., c. 104, to set aside 
a portion of the decree as having been passed without jurisdiction. 

he Court refused to interfere. 
Tg THE MATTHR OF THR PETITION or S. J. Lesnre „u oo» 68 


SUSPENSION e is “a ii si ws: 88 
See BARRISTER. ' 


TENANT. See LANDLORD AND m, 
THREAT — Confession under Threat made for purpose other then to 


extort Confession. | ‘ing oni App. 1 
See EVIDENOB Act, 8. PA 
TILED HUTS one ne o i m. 448 
See Smarr Caves Court ACT, 88 ss. 58, 88. 
TIMBER, TITLE TO 2 w 845 


See J UBISDICTION OF Barris Monreirat Coven 


TIME FOR APPEARANCE OF PERSON AFTER PROCLAMA- 


TION ISSUED ... . App. 14 
See CRIMINAL Procrpurs Copa, 89. 183, 184. 
—r TO ABATE NUISANCE bd bie TY TT) ane 241 
3 See J URISDICTION, 
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TO TIMBER x cae 
e See JURISDICTION oF Barrie MUNICIPAL Court. 
TRANSFER OF DECREE _.. 
eg See Beneau Act M or 1870, 
TRIAL BY JURY ... a ies 


See EVIDENOB Act, s. 30. e 


OF FACT OF UNSOUNDNESS OF MIND 
See CriaunaL Procepurs Cons, s, 425. 


TRUST eee Sie eee 


See Rariaious ENDOWMENT. 


UNSOUNDNESS OF MIND, TRIAL OF FACT OF 
See CRIMINAL Pgocxoueges Cone, a. 425.. 


YERDICT OF JURY itá 
See CHARGE OF Junar TO Jı i 


WARD. See Guarpran anD Warp. 
WIDOW. Seg Hmo Winow, 


, GIFT ABSOLUTE TO es nee 
See Hinnu Law. 


MORTGAGE BY .. 
See Hindu Wipow. 








WILL om eee ote te oes 
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PRIVY COUNCIL. 


-KOOER GOLAB SING anp ornnns (Dsrenpants) v. RAO KURUN P. G* 


SING (PLAINTIFY). Poe 
y 








RAO KURUN SING (Prammer) v NOWAB MAHOMED FYAZ ALEH 
KHAN anp anoruas (DerenDAnts). M 


e 


[ On Appeal from the Sudder Dewanny Adawlut, N. W. P., Agra.] 


Hindu Widow—Alienation, Gift by—Reversioner—Practice—Heir—Sisters 
Son—Act VIII of 1859, 8. 7— Mortgage by Widow—Burthen of Proof, 


By the Mitakshara, a male descendant in the fifth degree from thesgreat-grand- 
father of the prepositus succeeds to the exclusion of the sister’s son. ° 
_ A Hindu widow executed deeds of gift, in which’ her late hugband’s mother, 
the nearest reversioner, concurred. After the death of the widow, but in ¿he 
lifetime of the mother, the next presumable reversioner sued to set aside, the deeds 
and for possession. Held, that the suit was good so far as It sorght to set aside 
the deeds; and the mother haying died before decree, that no objection could 
be taken to the suit on the ground that the decree gave possession to the 
plaintiff, f ° 

Such gult was held to be no bar to a second suit by the samé 06 plaintiff to set 
aside a mortgage by the widow and the mother of the deceased of a portion of the 
property which was the subject of the first suit, although in that suit the property 
was described as subject to the mortgage, and the name of the mortgagee was 
mentioned, The true test of the application of a. 7 of Act VILO of 1859 is whether 
there has been a splitting of the cause of action. 

The burthen of proving the necessity for a mortgage by a Hindu widow resta on 
the mortgagee where that necessity is disputed by the next heir. 


Tue first case was an appeal from a decree of the late Sudder 
Court at Agra, dated 22nd June 1863, affirming a decree of the 3.8 
Principal Sudder Ameen of Allyghur. 3 


* Present :—THs Riant How’sie Sır Jasxes W. Cotviza, Sm Josera Napier, 
LORD Jusrion JA ANES, LORD Justiok ,MELLISH, and RIR LAWRERNOR Peru, 


A—1 > 


` s 
2 . BENGAL LAW REPORTS. (VOL. X. 
1871 = The suit was brought by the respondent on his own behalf 


Koorr gnd as heir and guardiafi of his grandfather, Rao Golab Sing, a 


lunatic, to set aside deeds of gift made by the widow of one 


e Swe Dhuleep Sing, since deceased, the plaintiff claiming on her death 


Rao Korun on his own and his grandfather’s behalf as next of kin of Dhu- 
v. leep Sing. He also sought to set aside a conveyance by Tqoolsee 
Manomeo Kooer, Dhuleep Sing’s mother. 

To the suit he made defendgnts not only the appellants who 
claimed under the deeds of gift, but also Toolsee Kooer, the 
mother of Dhuleep Sing, who survived the widow. 

The pedigree relied on by the plaintiff was as follows :— 


RAO NUND BING, 


Beewa Bing, ° Bulwnné Sing. Hurnam Sing. 
°° ds P. $ 
Golab Sing, Badam Sing, Phool Kooer (1). Kh Bing, m. Toolsoe Kooar, 
-  Wunatic, d. $. p. ° defendant. 
N aee, iarna 
Inderjeot Sing, Dowlut Sing, AR Sing, 
P d, defendant, ds 


F je E E 
+ Rao Koran Sing, iiio 
i o plans. 

*The issues raised were, first, as to the Lawof Limitation ; 
second, as to svhether the plaintiff, being removed from the com- 
mon ancestor by five generations, could sue; and, third, as to 
whether the widow could alienate. 

All these issues were found by the Principal Sudder Ameen 
. in the plaintiffs favor ; and, on appeal to the Sudder, another issue 
was raised, as to the plaintiffs right to sue without a certificate 
of administration to his grandfather under Act XXXV of 1858, 
which also was decided in the plaintiff’s favor. 

Itis unnecessary to refer to the contentions in the Courts below 
as to the validity of+the conveyances by the ladies, or as to the 
Law of Limitation, these points not being raised before the 
Judicial Committee. 

Toolsee Kooer, the mother of Dhuleep Sing, died during the 
Buit. 

D The appellants contended that Phool Kooer was the daughter of Khosal 

; Sing, and therefore the sister of Dhuleep Sing. 


= + 
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Mr. T. T. Pritchard (Sir R. Palmer, Q, C., with him) for the 
appellants. —This being a suit for possession, the plaintiff was not 
entitled to succeed. If entitled at all, he was only entitled as a 
revexsioner, and the suit has been misconceived. But even if 
he could have sued, he could not sue on his own behalf, and he 
was not entitled to sue on his grandfather’s behalf, save as a 
duly constituted guardian, and it is shown that he never was so 
constituted according to law. Bue without relying on the ques- 
tion raised below as to the remoteness of the plaintiffs descent, 
a great oversight has been committed by the Courts in India in 
tracing the succession from Dhuleep Sing. On the death of 
Dhuleep Sing’s widow, his mother succeeded, and putting aside the 
serious objection to this suit for possession being brought in her 
lifetime, the succession would on her death be traced from her 
husband, and not from herson. That husband left a daughter, 
Phool Kooer (1): and her son; either as the son of the daughter, 
or, if the succession is to be traced from Dhuleep Sing, as the son 
of the sister, is entitled; that son is Dowlut Sing. It is said 
that a sister and her sons are excluded by the law of the Mitak- 
shara, but this is erroneous. The ancient law must be critically 
regarded in this respect. “ To the nearest sapinda, male or 
female, after him in the third degree, the inheritance next b8- 
longs,” is the original text of Menoo—3 Col, Dig. s. 434. As 
brethren are the nearest sapindas, the question arises whether the 


word “brethren” does not include sisters. Bullum Bhatta inter- 


prets it as including sisters—Mitakshara, Ch, ii, s. 4%cl. 1, note. 
The rule of. succession depends on the power to perform the 
shraddh, and a daughter’s son can perform the shraéddh in 
Bengal and Benares; andin Bengal a sister’s son can perform it. 
In the untranslated commentaries, the Nirnaya Sindhoo by 
Kamaralakara, and the Dhurma Sindhoosara by Kaseenath, a list 
of those entitled to inherit is given, in which the sister’s son is 
enumerated. These commentators are regarded as high authori- 
ties in the Benares schools, and their works, though not trans- 
lated, are familiar to Sanscrit scholars. The following authorities 


(1) This fact’ wag, not admitted: the respondents contended that she was a 
sister of Khosal eee 


1871 


Koorkr 
Gouas Sire 


v, 
Rao Kunun 
Sina. 


Rao KURUN 
Binge 
v. 
Nowas 
MAHOMED 
Traz ALBE 
Kuan 


1871 
Koorr 


GOLAB SING 


v. 
Rao KURUN 


RING, 


Rao Kurun 


Sine 
v. 
NowAB 


MAHOMED 
FYAZ ALEK 


Kaan, 
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were referred to:— Giridhari Lal Roy v. The Bengal Govern- 
ment (1) and Venayeckh* Anundrow v. Luxumebace (2), Strange’s 
Hindu Law, Ch. vi; Col. Dig., Ch. ii, s. 5, in note. - 


Mr. Leith and Mr. Theodore Thomas for the respondents. 


Their Lordships, finding that the second case, in which the 
same plaintiff sought to set aside mortgages granted by the 
ladies, involved the same Point, reserved judgment until it 
was heard, and a joint decision in both cases was given. 


It appeared from the plaint in the first suit that certain por- 
tions of the property claimed had been mortgaged by the ladies 
to the respondents in the present suit, but no attempt was made 
in the first suit to set aside these mortgages. The Sudder Court 
having decreed that suit in the plaintiff's favor, he now sought 
to set aside the mortgages as having been made by the widows 
without necessity, and he relied on the decision in the first suit 
as establishing his title as heir, and the incompetency of the 
ladies to alienate the property absolutely. 

The defendants contended that the plaintiff's suit was barred 
by s. 7 of Act VIII of 1859; that the ladies had power to mort- 
gage; and*hat the mortgages were justified by necessity. 

” The Principal Sudder Ameen decided all these pointa in the 
plaintiff's favor. 

The defendants appealed to the Sudder Court (Messrs, Pear- 
‘son and Mpankie), who referred the question asto whether s. 7 
applied for the decision of a Full Bench consisting of Messrs. 
Roberts, Pearson, Spankie and Turnbull. 

These Judges differed in opinion, Mr. Pearson being in the 
minority. 

The three other Judges delivered the following judgment :— 

“With reference to the circumstances of this case and the fact 
that, but for the alienations unlawfully made by the Ranees, the 
plaintiff would not have been in a position to sue at, all, we are 
of opinion that the avoidance of these alienations must be 
regarded as the main object of the first auit, and, therefore, as 
the plaintiff's cause of action. 


(1) 1B. LB, P. C., 44. i (2) Moo. È A., 516. 
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The plaintiff sued to obtain right in, and obtain possession 
of, seventeen villages by cancelment of cértain instruments of gift 
and sale. The seventeen villages included those which form the 
subject of the present suit. The plaintiff, however, omitted 
to implead the mortgagees in possession of those villages, or 
to sue for the avoidance of their deeds. Looking at the 
alienations as the cause of the plaintiffs action, we are not 
prepared to admit that their pesmanent or temporary charac- 
ter would leave it optional with plaintiff to include them in, 
or exclude them from, his former suit. Each alienation, 
permanent or otherwise, was prima facie equally unlawful, 
and constituted a cause of action. But when the plaintiff 
elected to sue for the whole of the property at once, and to 
avoid the alienations which jeopardized it, he was bound to 
sue for the cancelment of all the alienatigns, which gave him 
a common cause of action. 

If the mortgages were a portion of the plaintiff’s claim 
arising out of the cause of action, then the words of a, i; 
Act VIII of 1859, are imperative: ‘Every suit shall 


include the whole of the claim arising out of the cause of, 


action, ——and this has been the rule and practice of our Courts 
in regard to claims of inheritance for twenty-seven years. ° 
It is admitted that the plaintiff might have impleaded the 


mortgagees in his first suit. His not having done so must be 


considered an omission: and a suit for a portion ef a claim 
omitted cannot afterwards be entertained. The ‘plea, there- 
fore, of the defendants, that the plaintiff, not having sued to 
avoid their mortgage-deeds in his first suit, must be regarded 
as having acknowledged them, is a good one, founded as it is on 
~ the provisions of s. 7, Act VIII of 1869. With this 
view, therefore, of the case, we hold that the plaintif was not 
at liberty to bring this suit, regarding which our opinion has 
been asked, and we return the record to the referring Judges 
for disposal accordingly.” 

Mr. Pearson, in giving judgment, said:—“ I differ from my 
colleagues, and concur with the lower Court in the opinion 
that, in separatély instituting a suit for the avoidance of the 
deeds of sale and gift by which the widow and mother of the 
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late Dhuleep Sing had absolutely alienated his estate, and suits 
for the avoidance of mdttgages made by the Ranees aforesaid, 
there has been no splitting of a single cause of action on the 
part of the plaintiff. In point of fact, such alienation, whether 
of a permanent or temporary nature, constituted a distinct 
cause of action, and was a matter to be tried on its own independ- 
ent merits, as a Hindoo widow is not under all circumstances 
incompetent to alienate herehusband’s estate, but is only 
restricted in alienating it by certain conditions, The link which 
necessarily connected together all the alienations by sale and 
gift, so as to render them the proper subjects of one suit for 
their avoidance, was not their common illegality, for some of 
them might have been found to have been valid, but the cir- 
cumstance that the mauzas so alienated were the component 
parts of an “estate, of which the plaintiff claimed the whole by 
right of inheritance; therefore, it happened that the mauzas, 
to which the present suits relate, were included in the former 
claim, although the mortgagees were not impleaded in that suit. 
The question whether a mortgage-debt was legally incurred, is 
one quite foreign to the question, whether the plaintiff is 
entitled to g particular estate by right of inheritance. For the 
effectual decision of the latter, it was requisite for him to 
implead the parties to whom any portions of that property had 
passed in toto. But the rights of the mortgagees were per- 
fectly consistent with his proprietary title, and needed not 
therefore $è be disputed or determined in connection with the 
latter. An heir who succeeds to an estate partly consisting of, 
or encumbered with, debt, is not bound to sue all the debtors 
at once for the purpose of recovering or repudiating the debt, 
merely because they relate to his inheritance, although he is 
bound, in suing for the estate itself, to sue all adverse claimants 
in possession. For these reasons, I think that the plaintiffs 
suita for the avoidance of the mortgage-deeds executed by the 
Ranees are not barred bys. 7, Act VIII of 1859, and ought 
to be disposed of on the merits.” 

The majority of the learned Judges having thus decided that 
the plaintiff’s suit was barred, the suit was dismissed without 
going into the merits of the case. 

. The plaintiff appealed. 
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e Koorr 
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Their Lorpsurrs delivered the following judgmentin the two Mo ia" 
Cases 1° ae 


MAHOMED 
Their -Lordships, in delivering ¿their judgment in these two PWZ E 7 


cases, will begin with that which was first argued, namely, the 
case of Kooer Golab Sing v. Rao Kurun Sing. 

The plaintiff in the suit, and the respondent in this appeal, 
sued in the Zillah Court of Allygurh, in the North-West 
Provinces, as heir of one Dhuleep Sing, to set aside certain 
alienations of the immoveable estate, that had been Dhuleep 
Sing’s up to the time of his death, made by his widow, who 
succeeded to the estate as his heir. The defendants were respec- 
tively the persons claiming under these alienations, and the 
mother of Duleep, who had concurred in them. The mother 
survived the widow, and was entitled, at the death of the latter, 
to succeed as heiress to her son Dhuleep. The Zillah Court , 
decreed the suit in favor of the plaintiff. ‘At the date of the ° 
decree, the mother was dead, but she was alive at the time of the 
commencement of the suit. 

“The plaintif and Dhuleep were descended from a common 
ancestor., The plaintiff was fifth in degree, counting,from that 
ancestor. In his line was his grandfather, who stillelived, but 
was a lunatic at the time of the institution of suit, and at the 
time of Dhuleep’s death. The plaintiff’s father was then dead. 

On appeal to the late Sudder Dewanny Adawlut at Agra, that >» 
Court affirmed the decree. From that decision this appeal is 
now brought. 

On the argument of the appeal, nothing was addres to 
the Court on the facts to show that these alienations were valid, 
but the whble argument was addressed to the competency of 
the: plaintiff to question them. The learned Counsel for the pan 
appellant objected that, at the time of the suit, the plaintiff 
was not entitled to the possession, and that the suit was one for 
possession; thaf he sued as gyardian of his grandfather, and 
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that he was not duly so constituted; and, lastly, that he had 
shown no title as heir. © 

As to the first objection, the answer is that this suit in its 
main object was brought to set aside certain alienations; and that, 
as the nearest reversioner at the time when they took place was 
charged as concurring in them, the next presumable revergioner 
was entitled to question them, and the pendency of her life was 
not a fatal objection to the ipstitution of the suit so far. , And, 
asit appeared that, when the decree gave him possession, he 


was then entitled to possession, the objection on this point 


resolved itself into one of form, not affecting the real merits 
of the case. 

As to the second objection, there are two answers to it,—first, 
that the grandfather was not the heir, but the plaintiff; and that, 
if the latterhad been obliged to sue on the grandfather’s title, 
the objection also would have been one of form, and not affect- 
ing the merits of the case. The objection to the plaintiff's 
title as heir, which was taken in the Court below, dn the ground 
of his remoteness from the common ancestor, was plainly unte- 
nable, and was not here insisted on. This objection, as taken 


"below, necessarily assumes the plaintiff to be claiming as heir 


te the son: and to urge on the hearing of the appeal for the 
first time that the real title of heirship must be derived from 
the mother, and not from the son, was to start a new ground 
of objection to title, which the plaintiff had had no oppor- 
tunity of ‘meeting in the Court below. The same objection also 
applied to the argument which was addressed to their Lordships, 
that a sister may inherit to a brother, and that-that line of 
descent, through the assumed sister from the brother, was not 
exhausted by the plaintiff’s proof. To admit such a line of 
argument would be also to expose the plaintiff to objections 
which, had they been raised below, might have been answered 
from what was known to be the law of the district, and, by the 
want of proof that the person claiming to be the soit of a sister, 
did in fact stand in that relation to the preposttus. It will be 
found from the.judgment of the Sudder Court that what 
the Court understood to be the questions raised before them, nd 
the sole issues raised before them, were, first, ‘Should the 
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plaintiff’s cause of action be held to have arisen on the death of 
Dhuleep Sing, or of Koondun Kooer, and is the suit within time 
or not? Second, was Koondun Kooer competent or not to 
alienate the property in question? Third, is the plaintiff so 
nearly related as to be entitled to inherit ?” 

Again, the argument at the bar that the plaintiff was not the 
heir, but that the person who appears in the pedigree, and who 
was a defendant on the record, wa8 a nearer heir of Dhuleep, 
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depends first upon proof that Dhuleep was the sister’s son, and next, « 


of course, upon the point of law whether the sister’s son is capable 
of inheriting. Thatitis by no means clear that Dhuleep was 


the sister’s son, would appear from the statement which precedes ` 


the judgment of the Sudder Court, in which the Judges 
say that “in 1856, Mussamut Toolsee,” that isthe mother, “is 
said to have likewise executed a hibbdndmah,ebestowing Maura 
Mohoodkhera on her husband’s sister’s son Dowlut, and her 
own nephew Buldeo,” there treating Dowlut, not as the sister’s 
gon, but, in fact, as the aunt’s son, There was, therefore, no 
real proof before the Court of the relationship of this party to 
the prepositus ; and if there had been such a proof, then, inas- 
much as the point was not taken in the Court below, «there was 
nothing whatever to show that the law would not have been as it 
is contended to be, namely, that that person was not entitled; 
under the law of the Mitakshara, to inherit. There was nothing 
to show that the interpretation of the ancient text of tlte law on 
which Mr. Pritchard relied, even assuming the relationship to be 
made out, did obtain in the North-West Provinces; and there is 
every reason to suppose from what has taken place in this case 
that it has not been received there. The silence of the defend- 
ant, supposing him to be in that degree of relationship which it 
is asserted he was, and of the Court on this point, would be 
inexplicable on any other hypothesis. Moreover, it is clear that 
the sister and her descendants find no place in the tables of 
succession according to the law of the Mitakshara, which. have 
been framed by several persons of authérity, and in particular 
by that eminent Hindoo lawyer, the late Prosunno Koomar 
Tagore. The learned Counsel for the appellant seemed indeed 
to concede this, and to admit that the exclusion did prevail in 
A—2 - 
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fact; but he contended that it had ita origin in error, and 
pleaded for a return to hat he contended was the correct inter- 
pretation of the texts, founding himself chiefly on the authority, 
of Bullum Bhutta. But it is entirely opposed to the spiyit of 
the Hindoo race to allow the words of the law to control its long 
received interpretation, as practically exhibited by rules of 
descent and rules of property founded on the decisions of the 
Courts of the country, and iteseems to their Lordships that it 
would be extremely mischievous to disturb, upon points taken 
here for the first time, any such course of decision. 

Their Lordships, therefore, see no ground whatever for dis- 
turbing the decisions of the Courts below in this case, and will 
humbly advise Her Majesty to dismiss the appeal with costs. 


In the other case two questions were raised: the first upon 
the decree of the High Court, which dismissed the suit of the 
plaintiff, the appellant-in this case, upon the ground that the 
case fell within the 7th section of Act VIII of 1859, which. 
says that “every suit shall include the whole of the claim 
arising aut of the cause of action, but a plaintiff may relinquish 
any portion of his claim in order to bring the suit within the 


jurisdiction of any Court. If a plaintiff relinquish or omit 


to sue for any portion of his claim, ‘a suit for the portion so 
relinquished.or omitted shall not afterwards be entertained.” 
Their Lordships think that the true test of the proper 
applicatifn of this section to any particular case must be 
whether there has been a splitting of the cause of action: and it 
is therefore necessary to consider what in each of these two suits 
was the cause of action, and whether the second suit oan be said 
to have been brought upon a splitting of that cause of action. 
Now, the first suit, as has already been shown, was brought 
against various defendants to impeach certain alienations made by 
the widow and mother of Dhuleep Sing. They were alienations by 
which the inheritance, subject to the interests of those persons, 
was transferred to certain foster-sons, or near. relations, or 
dependants of the two ladies, so as to exclude the remoter heirs. 
The suit with which their Lordships are now dealing was brought 
to set aside and impeach a mortgage which hag been granted by 
the ladies to the respondent in- this case before the alienations 
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which were the subject of the other suit. Ippe 
in the description of the property, which was the subject of the 
first suit, that three of the villages forming part af that pro- 
perty were subject to the mortgage now in question, and the 
name of the mortgagee is mentioned. But it appears to their 
Lordships that the causes of action in the two cases were essen- 
tially different; in the one case the widows, assuming an absolute 
power of disposition, had granted*the inheritance in portions of 
the estate to the defendants in the first suit. In the other case, 
the issue was whether they had duly exercised the limited power, 
which belongs to a Hindoo female having a Hindoo female’s right 
of inheritance in the estate, of charging the estate for certain 
defined purposes. 

The only ground upon which it can be plausibly contended 
that these two claims against distinct persens and of a very 
distinct nature really form parts of one cause of action, is founded 
upon the circumstance that in the first suit the defendant sued 
for the possession of the lands: the argument being that these 
mortgagees being parties then in possession, the suit for pos- 
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session of the lands ought to have contained a prayer for setting p 


aside the mortgages. It is, however, to be observed that the 
suit, though in form a suit for the possession, was not properly 
brought, and could not properly be brought at the time it was 
first instituted for that purpose. The prayer for possession was, 
if things had remained as they were when the suit was fret insti- 
tuted, one which could not have been granted. But the "substance 
of the suit really was, as has been stated in the judgment 
delivered in the other case, to have those alienations of the 
inheritance, which, if not impeached, would have been fatal to the 
claim of the plaintiff as reversiounry heir, set aside and declared 
invalid. That object was, as their Lordships think, perfectly 
distinct from that which is the object of the present suit, which 
is to have these mortgages declared invalid as against the person 
who has in the former suit established his title to the possession 
of the estate as heir, on the ground that they were securities 
which those who granted them had not the power to grant-as 
incumbrances upop the inheritance. 

That being so, their Lordships have next to consider whether, 
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the decree of the Sudder Court being incorrect upon the sole 
point on which it proceéded, there are sufficient grounds before 
them for affirming the decree of the Principal Sudder Ameen. 
The case made is that this mortgage was granted bẹ the 
widows, and that it was not within the power of a Hindoo widow 
to grant it, the money not being raised for any of those pur- 
poses for which the widow is allowed to pledge the estate. In 
such a case, whatever be the precise degree of proof required 
from those who rely upon the mortgage, there is no doubt that 
those who take such a security from a person having only a 
limited power to grant it are bound to show, primd facie at 
least, that the money was raised for a legitimate purpose. The 
defendants accordingly plead:—‘ The real circumstances of 
the case stand thus:—Mussamuts Koondun Kooer and Toolsee 
Kooer, the heirs in possession of the entire property left by Rao 
Dhuleep Sing, borrowed Rs. 13,000 from our ancestor, under 
the necessity of liquidating the debt due from the deceased, and 
that incurred on account of his funeral ceremonies performed 
for the henefit of his soul, and in lieu of this sum they mortgaged 
the three villages in dispute to him, and thus saved the 


.property.”e Upon that pleading it is to be remarked that no 


distinction is made between any of the items making up the 
Rs. 13,000; that the defendants pledged themselves to the 
borrowing of the whole sum for purposes therein mentioned; and 
that, in those purposes, it is not very distinctly stated that any 
part of the mortgage-money was borrowed for the purpose 
of saving the estate by paying au arrear of Government 
revenue. The case made at the bar to-day, however, is that the 
mortgage is at all events partially good, inasmuch as Rs. 3,000, 
part of the claim, was unquestionably borrowed for the pur- 
pose of saving the estate from a Government sale. 

In all these cases iż is to be expected that those who have to 
support the affirmative of such a case, should give some clear 
testimony by witnesses as to the nature of the transaction: 
and it is very remarkable that in this case the oral testimony on 
the part of the plaintiff is so entirely worthless that neither of 
the learned Counsel for the appellants though fit to refer to it. 
That some evidence as to the nature of the transaction might have 
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been given one would have supposed, because, although the re- 
spondents are the children, or remoter descendants of the original 
mortgagee, still, in those proceedings which have been relied 
upon, as showing what the nature of the transaction was, and in 
particular as to the alleged bond for Rs. 3,000, itisstated that it 
was taken in the name of Kullian Dass, cashier of the respond- 
ent’s ancestor. Kaullian Dass is not proved to be dead, nor 
is the absence of his testimony eat all accounted for. There 
is really no evidence from any trustworthy person whatever, em- 
‘ployed in the family of the defendants, as to what the real 
transaction was. In lieu of that, we are referred to the vari- 
ous proceedings which have been read and relied upon by Sir 
Roundell Palmer. But what is the documentary evidence, if 
evidence it can be called, as to the Rs. 3,000, which is in fact 
the only item on which any substantial question seems to arise? 
It is the document at page 13. That is a plaint filed in a suit 
brought by the mortgagee against the two women, the widow 
and the mother of Dhuleep Sing, seeking to be maintained in 
possession as mortgagee. The account that it gives of the 


transaction is this:—‘ The plaintiff files a regular suit ing 


this Court against Mussamut Toolsee Kooer, the mother, and 
Koondan Kooer, the widow, of Dhuleep Sing, the proprietors 
of Pergunnah Burowlee, to be maintained in possession as 
mortgagee, by insertion of his name as such in the revenue 
records of this district, and by allowing him to pay the Govern- 
ment revenue in respect of Mauza Fuzulpoor, in Pergunnah 
Burowlee, assessed at Rs. 506, and to recover Rs. 328, the 
interest up to the end of the month of Jystee 1264 Fuslee, 
as well as Rs. 242, the mesne profits for the rainy season 
crop for 1265 Fuslee, which the defendant has forcibly realized 
from the lessees of the village, notwithstanding her having 
already given up its possession to plaintiff, according to the 
terms of the registered deed of mortgage dated 30th July 1846, 
engrossed on stamp paper, which is the basis of this action. 
Total value of suit, Rs. 1,076. He founds his claim on the 
assertion that, on the demise of Rao Dhuleep Sing, the pro- 
prietor of the talook of Burowlee, the aforesaid defendants 
became his heirs; and as owners of the entire talook and, all 


13 


1871 


Kooer 
GoLas Sina 


v. 
Rao Korva 
RING, 


Rao KORUN 
ING 
v, 
Nowas 
Manouep 
Fraz ALEE 
Kuan, 


—_ 


14 


1871 


Koorr 
GoLas Sima 


p, 
Rao KURUN 
SING. 


Rao KURUN 
BING 


T. 
NOWAB 
MAnoMED 


FYAz ÀLEB 
Kwan. 


- BENGAL LAW REPORTS. * (VOL. X. 


other property left by him, and in the certificates of death filed 
in the revenue departmeht in respect to every one of the. villages 
forming the zemindaree of the deceased, the names of the ladies 
were entered as his successors.” That mutation of names ook . 
place, as is shown by the proveeding of that date, on the 22nd 
February 1847; and on the face of the proceeding, as well as 
by evidence which has been given in the cause, it appears that 
the proceeding was one whiclefollowed upon certain litigation 
between the widow, who was the immediate heir according to the 
Hindoo law, and the mother, who contested her title, which at 
last ended in a compromise, whereby one took two-thirds, and 
the other one-third of the estate. This plaint goes on to state : — 
“ They then, for the payment of the Government revenue, asked 
the plaintiff for a loan, and, according to their request, he lent 
them Rs, 3,000.” a Certainly the inference one would draw 
from this statement is that the loan was a joint transaction ; that 
it was subsequent in date to the determination of the litigation 
by the compromise and the insertion of the names of the two 
ladies as the registered owners of the talook, 

Then, again, this deed, which is said to have been executed by 
them, and to have been registered on the 3rd of August 1846, 
which is a date not quite reconcilable with what has just been 
said, or with svhat one would infer, is not produced. Neither 
that, nor the mortgage for Rs. 13,000, has been produced. 
And theis Lordships, looking at this documentary evidence on 
which the fespondents rely, and contrasting it with the account 
given by the witnesses for the appellant, think that the case 
deposed to by the witnesses for the appellant, to whom credit 
was given by the Principal Sudder Ameen, is far more likely, 
than anything which bas been alleged on the other side, to be a 
true account of the real transaction. They are clearly of opinion 
that the respondents have failed to support that burden of 
proof, which the law casts upon them, of showing that the 
mortgage was given in any part for the purposes for which the 
widow was entitled to pledge the estate. 

Their Lordships will, therefore, humbly advise Her Majesty 
that this appeal be allowed; that the decree of the High Court 


be reversed ; and that in lieu thereof a decree be made dismiss- 
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ing the appeal to the Sudder Court, and affirming the decree 1871 
‘of the Zillah Court with costs. The apfellant in this suit, and Goan Bin r 
the respondent in the other suit, must have the costs of both 
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Act XIV of 18659, s. 1, cl. 9—-Del oredere Agent— Breach of Contract. 


Where s broker was sued for a balance of account, his lability being based on the 
receipt of a dal credere commission, held that the suit was for breach vf contract 
within the meaning of cl. 9,8. 1 of Act, XIV of 1859 (1), and the period of limit- P 
ation must be calenlated from the date of the last item in the accognt. The con, 
tract not being in writing, the suit, which was brought more than three years frota 
guch date, was barred. 


THis was an appeal from a decision of the High Court 
(Peacock, C.J., and L. S. Jackson, J.), dated the 24th January 
1867 (2). : 

The suit was instituted by the appellant as the gomastah of ° 
the kothee of Lalla Bunsheedhur against the respondent, who 
carried on business a8 a commission agent, or factor, in succession 
to her husband, to recover the sum of Rs, 16,000 as the balance 
of an account current between the two firms. . 

The alleged liability of the defendant.was based upon her f 
having receiyed a del credere commission for the sale of goods, 


* Present :—Trm Riant Hownis Sm Jams W. CoLVILE, LORD JUSTIOR JAMES, 
Los Justice MELLISH, AND Sre LAWRENOB PERL, 


e 
(1) Bee Act EX of 1871, Sched. No. 115, (2) 7 W. R, 67. 
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and not on the ground of her actually having received the 
money for the goods. ° 

Although the suit was commenced as upon an account stated 
shortly before action, the plaintiff, at the settlement of the iggues, 
abandoned that and sued for an adjustment of the accounts, but 
on the trial she relied on evidence of an account stated in Septem- 
ber 1858. 

The plaint was filed on tke 17th July 1863, the last item of 
charge against the defendant being in September 1858. 

The High Court held that the suit was within the scope of, 


_ and barred by, cl. 9 of s. 1 of Act XIV of 18659. 


Mr, Leith, for the appellant, contended, that this was a case in 
which the accounts showed charges against the defendant for 
goods supplied to her, and payments received from her, and some 
such payments appearing in an account stated within three 
years, 8, 8 of Act XIV of 1859 applied, there being an account 
current between the parties as merchants and twaders having 
mutual dealings. He cited Chitty on Contracts, 7th edit., p. 722, 
and refetred to the English Statutes, 21 Jac. L, co. 16, s. 3, 


Nand 19 & 20 Vick, c 97, s. 9. These constitute current 


accounts ; see 2 Wm.’s Sanud, 127a, note f£. This is not a breach 
of contract within the meaning of a. 1, cl. 9 of Act XIV of 1859. 
The cases deĉided in the Courts of India are conflicting—Sona- 
tun Gooho v. Parbutty Churn Roy (1) and Gopal Chunder 
Shaha v. Sinaes (2). 

Mr. Doyne, for the respondent, contended, that there was 
clearly a breach of contract, and not a case of mutual dealing— 
Lail Mohun Haldar v. Mahadeb Katee (8). Though there 
have been conflicting decisions in India, there can be no doubt 
as to a gelling under a del credere commission that there is an 
express contract under which the agent is liable whether he 


sell or not. - 


Their Lorpsuirs gave the following judgment :— 


This was a suit bréught by the appellant, who was the 
manager of a factory in Moorshedabad, against the respond- 


© 
(1) Thom. Law of Limit, 129. (8) 8 W. R, 4 (3) 9 W. B, 193. 
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ent, who-carried on an old established bpsiness of broker, to 
recover a sum of Rs. 16,051 and interest, alleged to be due 
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OKOOR 
PERSAUD 


on the balance of an account, The defendant had for seyeral Bostonen 


yearg sold the goods of the plaintiff’s firm, and according to the Mvisamur e 


finding of the Principal Sudder Ameen, the correctness of which 
was npt disputed before us, had received a pakká or del credere 
commission, which made her liable to the plaintiff for all goods 
sold which were not paid for by the purchasers. As there was 
no proof that any part of the price of the goods, in respect of 
which this suit was brought, had been received by the defendant, 
the claim against the defendant was only supported upon the 


ground that, as she received a del credere commission, she was 


liable for the price of all goods sold by her for the plaintif, It 
was admitted that the cause of action for the last item in the 
account had accrued more than three years, hut thaf there were 
items in the account which had occurred within six years from 
the commencement of the suit. The Statute of Limitation was 
pleaded, and ‘the sole question to be determined is whether, 
under the circumstances previously stated, the suit is barred by 
the Indian Statute of Limitations, Act XIV of 1859. The 
High Court held that the ‘case came within cl.,9 of s. 1 
as a suit brought for the breach of a contract, and the 
Chief Justice in giving judgment says :— Although no express 
contract was proved to have been entered into between the 
parties, still their dealings were evidence from which it might 
properly be assumed they had agreed to carry on bhsiness on 
the terms upon which we find them carrying it on.” It was an 
engagement on the part of the defendant that she would sell the 
plaintiff’s cotton, and that she would guarantee the purchasers. 
There was a liability on the part of the defendant not arising 
from a wrong, but a liability arising out of an engagement which 
she must be assumed to have entered info with the plaintiff. 
It therefore falls within cl. 9ofs.1. It is a suit for a breach of 
contract not in writing. It was urged before us on the part of 
the appellant that the High Court had put a wrong construc- 
tion on the words “breach of any contract,” as used in the 
clause; that thésg words are not there used for the purpose of 


distinguishing actions founded on contract from actions founded - 
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on tort, but for the purpose of distinguishing actions to recover 
unliquidated damages for breach of contract from actions to 
recover debts; and that the enumeration in the clause itself 
and in ol. 8 of several debts, with respect to which the 
period of limitation is to be three years, proves that it could not 
have been intended to make the limitation for all debts *three 
years under the words “suit for the breach of any contract ;” 
and that the present suit was*in substance a suit to recover a 
debt or liquidated sum of money; and that the period of limitation 
was six years under cl. 16 of s. 1. Several cases were cited 
from the Indian Courts, and it appears from them that much 
difference of opinion has: prevailed among the Judges in 
India respecting the proper construction to be put on the words 
‘for the breach of any contract” in the cl. 9. Their Lord- 
skips do not think it necessary or advisable that they should 
attempt on the present occasion to lay down what is the proper 
construction of these words as applicable to all cases. It is 
sufficient to say that 1t appears impossible to them to put so 
narrow & construction upon them as not to include the case now | 


.  Nbefore them. The real debtors for the price of the goods sold 


are the purchasers of the goods, and the broker is only. sued 
upon his collateral undertaking that, in consideration of the com- 


-mission paid-to him, he will pay the price of the goods if the 


purchaser fails to do so. An action on such an undertaking is 
an actioneon an express contract, and the sums which can be 
recovered under it are damages for a breach of contract. 

Their Lordships, therefore, are of opinion that the judgment — 
of the High Court was correct, and they will recommend to Her 
Majesty that the appeal should be dismissed with costs. 


Appeal dismissed. 


Agents for appellant: Messrs, Woolaston and Davison. 


Agents for respondent: Messrs. Bailey, Shaw, Smith, and 
Bailey. l 
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JUGGUTMOHEBÐNEM DOSED, Morus: or RAJENDRONATH DUTT, 
ANg OTHERS (Puarntivrs) v SOKHEEMONEE DOSER anb ores 
(Deranpants). z 


[ On appeal from the High Court of Judicature at Fort William in’ Bengal.] 


Religious Endowment— Devatrd—Trusi®-Burthen of Proof—Limitation— 
Act XIV of 1869— Act XIII of 1848. 


In 1818 certain lands were dedicated by deed to the religious service of an idol, 


and in 1820 that dedication was confirmed in a partition-deed. The plaintiff sued 
to set aside alienations of the property and to have the trusts of the dedication- 
deeds declared. The holders of the property alleged that a subsequent partition-deed 
had been execnted in 1845, and that the dealings of the family had shown an inten- 
tion to revoke the trusts. Held, that it lay upon the holder to provethe revocation 
of the trust, and that, on failure to do ao, they could not set up the law of Limitation 
in answer to the plaintiffs suit. 


THIS was an appeal from a decree of the High Court (Kemp 
and Campbell, JJ.), dated the 15th April 1863, affirming a 
decree of the Judge of East Burdwan of the 30th March 1860. 

The facts of the case and the evidence were (except that the 
lands, the subject of dispute, were different and lay within another 
jurisdiction) similar to those of the appeal of the present respond- 
ents, other than the respondent Kaleedass Chunder, which was 
diamissed by Her Majesty in Council on the 19th December 
1869 (1). 

In that case the. present respondents, other than Maleedassa 
Chunder, sued to recover possession of four-fifths of certain 
lands, lying within the jurisdiction of the Civil Court of Zillah 
Beerbhoom, from the original plaintiff in this suit, since deceased, 
Hurreenath Dutt, the predecessor in estate of the present appel- 
lants, and his lessees and vendees of parts thereof. They alleged 
that the landsewhich had been dedicated to religious purposes by 


* Present ;—Sin Jamas W, Coivrz, Sie R, Parmumiors, Sie M, Sars, arp 
SIR LAWRENOB PEBL 


(1) 4 B. Le By P. C, 16. 
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deeds dated in 1813 and 1820 were ostensibly given to the 
father of Hurreenath fdr his own use by a partition executed in 
the Bengal year 1229 (1822) by the five brothers who then 
represented the joint family, but that they had in fact not passed 
to him, but had continued to be joint down to the Bengal year 
1245 (1838), when a second bond fide partition was made, and 


the lands were given in devatrdé and set apart for the main- 


tenance of the worship of the joint family idols. The plaint- 
iffs asked in that suit, on the ground of the first partition having 
been inoperative, and the second operative, that, as to then four- 


fifths in the lands so dedicated, the leases and sales effected by © 


Hurreenath should be set aside, and possession given to the plaint- 
iffs. Hurreenath, the defendant in that suit, asserted that the first 
partition was in all respects bond fide, and had been acted on as 
such, and that the alleged second partition was a mere fraudulent 
device and fabrication. The following are extracts from the 
judgment in that case of their Lordships of the J udicial Com- 
mittee :— 

“The second and third issues are, whether the partition took 
effect in 1229 (1822) or 1245 (1838)? Whether the disputed 
villages weye given in devairé or not? 

* « The plaintiffs’ case assumes, and assumes rightly, that a 
valid partition acted on would render the second deed inopera- 
tive. A Hindoo family consisting of persons in this near con- 


nection may re-unite, part also may re-unite, and such re-united 


members foay impress on their united property, by common 
family consent, such trusts as their law will sapport: but neither 
of these cases is that before your Lordships. 

s The burden of proof is on the plaintiffs. The deed of 1229 
(1822) has the ordinary legal presumption in its favor that it is 
honest, and is, what it purports to be, a deed of partition. It 
is also prior in time, It is prima facie a good and operative 
deed. It cannot be got rid of except by the establishment 
of a case by the plaintiffs, as part of their proof, which in- 
volves all the family dt that time, including those under whom 
they derive title, in the perpetration of a gross fraud. The 
deed of partition is declared by their pleadjng to have been 
designed for the express purpose-and object of defeating creditors, 
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It ig however said in the pleadings not to have been acted on. Itis 181 
not clear in what sense this phrase is used, unless it be that Jvsevrao- 


i : HEENEK Doser 
all outward acts of the family in acting upon it disguised an ene coe 


inward design at variance with that which their actions declared. Dosen e 
There is the most abundant, and indeed uncontradicted, proof 
that this deed was, by Hurreenath and his vendees, produced, 
éstablished and made the subject of various decrees, It is 
unnecessary to state the instances* of this which were brought . 
fo the notice of their Lordships by Sir Roundell Palmer in his 
exhaustive argument. Mr. Field, in reply, did not deny that 
such was the case in numerous instances, but he answered that 
these acts were all the natural and premeditated results of the 
original device; that as it was a deed to defraud creditors, 
it would of course be used as such, and that such proof did 
not exclude the supposition that it might be considered inter 
se by the members of the family as a mere writing, working 
no change of property amongst them. Without expressing any 
opinion upon the question whether a plaintiff, supporting his 
¢ase against those in possession, whom he seeks to qvict, can 
be admitted to allege the inoperative character of an instru- 
ment by’ which recovery would otherwise be bared, on the 
ground of a fraud in its concoction, to which all from whom 
he derives title are parties, their Lordships, treating the ques- 
tion as one unaffected by such estoppel, and’ one simply of 
évidence arising on the facts, have to observe that, ag all these 
public acts would equally attend the enforcement of an honest 
and valid deed of partition, when the estates derived under it . 
are assailed, or rights derived under it have to be enforced, 
they furnish of themselves no evidence of mala jides, and 
should be rather ascribed to the character given to the deed 
by the defendants than to that imputed to it by the plaintiffs. 

‘‘ Their Lordships, therefore, are of opinion that the issue, . 
whether the partition took place under the deed of 1229 (1822) or 
that of 1245 (1838) should have been found in favor of the re- 
spondents, which finding should, in their Lordships’ opinion; 
have been followed by a corresponding finding on the third 
issue whether tha villages were given in devatrd, or that they 
wére not so given.” . 
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1871 In the present case Hurreenath Dutt was the plaintiff, and the 
a lasum™o- plaintiffs in the other suit defendants, and the suit was with the 
Soxuncwonze CbJect of getting rid of various alienations by, and dealings 
e Dosse. of, certain of the defendants, supported by the other defendants, 
with certain other lands situate in East Burdwan, which had 
admittedly, by the partition of 1229 (1822) and previous instru- 
ments of dedication which that partition confirmed and gave effect 
to, been set apart for the maintenance of the joint family 
worship, and to have the plaintiffs share in those lands so dedi- 
cated made over to him to maintain pro tanto the family wore 
ship. The defendants’ answer set up precisely the same case as 
their plaint in the other suit,—viz., that the partition of 1246 
(1838) had altered the disposition of the family property made 
by the partition of 1229 (1822), and the previous endowment 
deeds, and that thg properties, the subject of suit, though dedi- 
cated by the first, had been desecrated by the second partition, 
and passed thereunder to two of the defendants for their separate 
use. The issue was thus the same in both suits,—vr., whether the 
partition took place in 1229 (1822) or 1245 (1838); but in details, 
and as regards the interest of one defendant, who claimed as 
° N Sa and set up thatthe suit was barred by the law of limit- 
tion, the cases present some minor differences which render 
desirable a somewhat fuller statement. 

The present suit was ‘instituted by Hurreenath Dutt, on the 
2nd of March 1857,—t.¢., about five months after the insti- 
tution of the other suit in which he was defendant,—against the 
defendants Sokheemonee Dosee, Brojonath Dutt, Bykuntonath 
Dutt, Bindoobaseenee Dosee, Puddabutty Dosee, who represent- 
ed four out of the five brothers who had originally formed the 
joint family, and Kaleedass Chunder and Ramruttun Mitter, 
alleged alienees of lot Pilkhundee. The subjects of the suit 
were, first, the lands of lot Pilkhundee; second, certain lákhiráj 
lands detailed in the schedule to the plaint; third, the surplus 
proceeds of sale of lot Mohunpore, which had béen sold for 
arrears of revenue, and which the plaintiff alleged had been 
received and appropriated by the defendant Sokheemonee; and 
fourth, the ornaments and furniture of the idols. 

The present appeal was confined to the first and second subjecta, 
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—viz,, Pilkhundee and the lakhirdy dedicated lands,—it having 1871 
been found by the Courts below, and, as it was admitted, cor- JuesuTmo- | 
rectly, that the evidence was insufficient to establish a charge soxnemnoNsn , 
of waste or breach of trust against the defendants as to the Dosse. 
third and fourth subjects of claim. 

As*to Pilkhundee and the l4khird lands, the plaintiff prayed 
that, as they had been, by the partition of 1229 (1822), and the 
previous deeds of dedication of 1220 (1813) and 1227 (1820), f 
validly dedicated and entrusted to the management of the de- 
ceased husband of the defendant Sokheemonee Dosee, Manickram 
Dutt, as sebáit on behalf of the joint family, on whose death they 
had come to her as his widow impressed with the same trusts, and 
as she had subsequently repudiated the trust, and asserted her 
own separate rights as to the lékhirdj lands which, on their ° 
being resumed by the Government as invalid lákhiráj, had, òn — 
her application, and contrary to the objection of the plaintiff, 
been re-settled with her as her own; and as the defendant Pud- 
dabutty, the widow of the deceased Gopeenath, the youngest 
brother of the four brothers of Manickram, had set up certain 
fabricated and false conveyances of Pilkhundee, by the last of bg . 
which it purported to have passed to the defendant Kaleedasa 
Chunder, a stranger to the family, from the defendant Ram- 
ruttun Mitter, an alleged purchaser grom Puddabutty, who 
was again alleged to have purchased the said lot with her 
stridhan from her husband Gopeenath (to whom it waqealleged to 
have passed as his separate property under the second partition), 
the said illegal and fraudulent dealings by the defendants, with 
the joint endowed property, should be set aside, and possession 
should be given to the plaintiff of hjs share, viz., one fifth of 
those properties, he being “willing to conduct in person the 
sebdéts business to that extent.” 

The defendants, Sokheemonee, Puddabutty, Brojonath, and 
Bykuntonath, put in a joint answer, by which they, admitting 
the factum of the earlier deed of partition and deeds of endow- 
ment, and that, under those deeds, Pilkhundee and the léhhiraj 
in dispute had been dedicated, as stated by the plaintiff, 
alleged that, by the second partition deed of 1245 (1838), the 
‘earlier disposition of those properties had been done away 
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with, and Pilkhundee had fallen to the share of Gopeenath, 


Juceurue- who had sold it to hts wife, the respondent Puddabutty, for 


HEEMER Doser 
v. 
BOKHEEMONEE 
° Dosse, 


æ consideration paid out of her strídhan, and that she had, on 
the 25th of Falgoon 1248 (March 1842), sold to the defepdant 
Ramruttun Mitter, who afterwards sold to the defendant Kalee- 
dass Chunder in Bhadro 1261 (September 1854). On the ground 
of the execution of such conveyances, the defendants other than 


Kaleedass Chunder, who, if their allegations were true, would all 


have ceased to have any interest in Pilkhundee, contended that, 
as to Pilkhundee, the plaintiff’s claim was barred by the adverse 
possession of Ramruttun Mitter for more than twelve years. 
As to the lékhirdj lands, the respondent Sokheemonee alleged 
that, though dedicated by the earlier deeds, they were not so 
by that of 1245, and that, having been resumed and settled 
by the Gdvernment with her in 1260 (1843), the plaintiff's 
claim thereto was barred both by the ordinary law of limita- 
tion,—t. e., by twelve years’ adverse possession,—and also under 
the special law of limitation provided by Act XIII of 1848. 
The defendant Kaleedass Chunder set up the same defence as 
to Pilkhundee, and took his stand on the second partition 
having given Pilkhundee to Gopeenath. ‘The defendant Ram- 
Tuttun Mitter disclaimed all interest in the subject of the suit, 
but supportsd the contentions of the other -defendants as to 
the second partition overriding the first. 

Replications and rejoinder having been filed, the issues were 
framed on the 18th July 1858. The first issue in fact was, as 
to part of it, substantially the same as in the other suit, vis., 


-whether the partition took place in 1229 (1822) or im 1245 


(1838), and whether the widow of Manickram took on his death as 
seb&it in succession to him, or whether under the later deed another 
sebáit was appointed ? The second was as to whether Pilkhundee 
had become the private property of Gopeenath, and had been pur- 
chased from him by his wife, and from her by Ramruttun, and 
from Ramruttun by Kaleedass Chunder? Antong the issues in bar 
was the following:—‘‘No. 4, whether the suit is barred (as 
regards part of the area sued for) by the law of limitation?’ 
The documentary evidence put in on either side was almost 
identical with that in the other suit. The plaintiff examined 
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seventeen witnesses to prove that the respondent Sokheemonee 1871 


continued, as alleged by the plaintiff, al to the contrary of the Juceumo. o 
defendants’ allegations, to maintain, as sebdit, the worship, after, 3” 
her husband’s death, for several years, out of the rents of the Dossy æ 
lákhiráj and other endowed property, and that there was no 
such appropriation to her own secular purposes as is now alleged. 
The defendant called twelve wituesses; of these, the greater 
part were called to prove those points which have been already ; 
disposed of in the other appeals, viz., the bona fides and effect 
of the second partition of 1245 (1838). Some of them spoke 
also to the alleged sales of Pilkhundee by Gopeenath to Pudda- 
butty, and Puddabutty to Ramruttun Mitter, and Ramruttun to 
Kaleedass Chunder. With the exception of the conveyance from 
Ramruttun to Kaleedass, the deeds of sale were not produced. 
The deed of sale from Ramruttun recited the second partition 
as the basis of the vendor’s title, and stated it to have been 
effected by the five brothers, Manickram, Sumboonath, Bishonath, 
Kaseenath, and Gopeenath. It appeared however in the al- 
leged partition of 1245 (1838) that Sumboonath and Kaseenath 
were then dead, and their estates were represented by their sons, eè 
No witness deposed to having attested that deed, and no evi- ° 
dence was offered to prove the actual payment of the purchase” 
money or the bona fides of the transactign, or of the possession 
thereunder. 

On the 30th of March 1860, the Judge of East Burdwan 
dismissed the plaintiff’s suit with costs. From his* judgment 
it seems that he was of opinion that, in fact, both partitions were . s 
colorable and fraudulent, but he was further of opinion that the 
plaintiff could not “now conscientiously dispute” the latter. 
And he referred to the partition of 1245 (1838) having been 
admitted by the plaintiff himself as well as his father. (As to 
this the appellant’s Counsel pointed out theye was no evidence.) . 

The effect of the judgment was, as to Zákhiráj lands re- 
sumed and settled with the respondent Sokheemonee, that the 
plaintiff was barred both by the ordinary law of limitation and 
also by the special law of limitation under Act XIII of 1848; 
but that, as to Pilkhundee, he was not so barred, because 
the defendants had shown no adverse possession in Ramruttyn 
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1871 _ before 1853, or in any other defendant, and it appeared that 
„ougeomo- , Dokheemonee, even up*to the date of the suit, had been asserting 
v her possession as sebdit; and, on the merits, he held that the second 


SomHREVONER 

Doses.. partition was proved against the plaintiff by his own admigsions 
and otherwise; and that, though Kaleedass had failed to produce 
or prove his vendor’s title-deeds, yet the absence of all 
those documenta was compensated by the statements of the 
defendants that such deeds dhad been executed, and he accord- 
ingly held under the second issue that Pilkhundee had been the 
private property of Gopeenath, and was purchased from him by 
his wife Puddabutty with her own funds, and was sold by her 
to Ramruttun Mitter, by whom it was again sold to Kaleedass 
Chunder. He however expressed his opinion “that there 
are many suspicious circumstances connected with the deal- 
ings of thé late Gopeenath, which have not been cleared up in 
the course of the very lengthy enquiry made into the case.” 

On the 20th of June 1860, the plaintiff Hurreenath having 
died pending the suit, his son and heir Mohendrotlath Dutt and 
the appellant Juggutmoheenee Dosee, the widow of another son of 

© Hurreenath,and guardian of his minor sons, appealed tothe High 
` Court from the Judge’s decree, and the Judges of the Division 


= Bench (Kemp and Campbell, JJ.) having differred in opinion, ’ 


the appeal was dismissed on the 15th of April 1863. 

Kemp, J., was of opinion that the first partition of 1229 
(1822) and the preceding endowments were dond fide, and the 
endowmerfts real, and that the alleged partition of 1245 (1838) 
was not bond fide, and that its execution was not proved, and 
that there was no evidence of any admission of it by Hurreenath’s 

. father, or by Hurreenath himself; and that, therefore, the estate of 
Pilkhundee being endowed, the alienations of it were invalid, and 
must be set aside. Healso held that, as to the law of limitation 
affecting the claim to Pilkhundee, there was no proof of any sale 
to Puddabutty from Gopeenath, or of her having stridhan where- 
from to pay the purchase-money, or of any sale to, or real pos- 
session by, Ramruttun’ Mitter, and that the alleged purchases 
were invalid, dendmt, and fraudulent, and there had been no 
bond fide adverse possession. As to the lakhydj lands resumed 
and settled with Sokheemonee, he considered that such settlement 
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having been made with her not as sebáit, but in her own right, 
and more than three years before the institution of this suit, the 
plantiff’s claim was barred under the provisions of Act XIII of 
1848 (1838). He held that the plaintiff was not entitled to be 
appointed sebáit, and that the relief to which he was alone en- 
titled, was to have a declaration made that the alienation of 
Pilkhundee, which was an endowed estate, was invalid and 
void. e 

Campbell, J., was of opinion that, though the parties 
alleging the partition of 1245 (1838) had not fully proved it, and 
“much doubt might be cast on the character of that deed,” yet 
the onus was on the plaintiff, and that he had not disproved 
that deed which had been in existence for several years, and 
the possession under it, which it was “ probable that at one 
time Bishonath had consented to, although ,Hurreénath neyer 
did;” he therefore was of opniga that the appeal should be 
dismissed. 


The plaintiff then appealed to England. 
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Sir R. Palmer, Q.C., and Mr. Doyne, for the appellants, in e 


going fully into the facts, contended that the judgment of the? 


first Court appeared to be founded upon the plaintiff being estop- 
ped from disputing the second partition, which- was equally erro- 
neous with the doctrine of Campbell, J., that the onus of disprov- 
ing the second partition lay on the plainti® So fer as the 
respondents who had been parties to the other. appeal were 
concerned, it was by that appeal decided that the partition took 
place in 1229 (1822), and not in 1245 (1838); and as regarded 
Kaleedass Chunder, the dona fides and effect of the former parti- 
tion, and the fraud and absence of proof of the validity of the latter, 
were fully established. The partition of 1229 (1822) and the 
continuing endowment of Pilkhundee being established, the sale 
of it as private property to Kaleedass, even if proved, could not 
be upheld, atid in that respect Kemp, J., was right. As to the 
resumed and (ékhirdj lands, Act XIII ef 1848 could not apply, 
that relating merely to the right of possession, and not to cases 
of trust and title. As to such lands as had been held by the 
Judicial Committee to be impressed with the religious trust, 
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they submitted that the appellants were entitled to possession as 
sebaits. °- 


Mr. Leth for Kaleedass Chunder (the other respondents not 
appearing) contended that, under the ciroumstances, it clearly 
lay upon the plaintiff in this ejectment suit to recover on the 
strength of his own title, and Campbell, J., was ‘right 
in putting the onus on him. He went fully into the evidence, 
relying on his client being a Bond fide purchaser without notice, 
and arguing that the evidence established that the plaintiff and 
his father through whom he claimed had so far acquiesced in 
the deed of 1845, and allowed the several members of the family 
and-also third parties to deal with separate portions of the 
property for valuable consideration on the footing of the 
validity of the deed, that he was estopped from impeaching the 
title of Kaleedass.* He also argued that, even if it were proved 
that there had been a dedication to religious purposes, there had 
been no such assent on the part of the state ag to render it 
incompetent to the family to revoke them, and he commented 
on the fact of the instruments of dedication not having been 


* registered about the time of their execution. He also relied 


gn the laweof limitation as having been properly held to be a 
bar to the suit. 


Sir R. Palmer, Q. CẸ replied. 


Their LOoRDSsuIPS delivered the following judgment :— 


This is an appeal from a decree passed by Kemp and Camp- 
bell, JJ., forming a Division Bench of the High Court of 
Calcutta, affirming a decree of the Judge of East Burdwan, by 
which the suit of the plaintiff, now represented by the appellant, 
was dismissed. 

The Judges of the High Court differed in opinion on the effect 
of the evidence; Kernp, J., expressed his to be in favor of the 
plaintiff as to part of the relief which he prayed against Kalee- 
dass, the only respondent who appears on this appeal; but as 
the Judges were not unanimous, the decision given in the Court 
of first instance stands unreversed (1). 


e 
(1) By Act XXII of 1861, 8, 23. 
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The plaintiff’s suit was for possession, but not for possession 1871 
in the ordinary character of proprietor of lands; he made title to Jvsoutso- i 
the possession of these lands, for which he sued, on this special ven 
ground that they had been dedicated to the religious service of Doss. © | 
the family idol, by virtue of two instruments of dedication in 
the Christian years 1813 and 1820, which still, at the time of the 
suit, impressed on the lands a trust, which by his suit he sought 
to have declared. This was the faundation and main character 
of his claim, though, somewhat inconsistently with the nature of 
the dedication, he sued for a certain proportion only, as though 
the suit had been one in respect of private interest. The Court 
could not have so dealt withthe possession under these instru- 
ments of dedication. He asked also to be appointed sebáit. His 
plaint embraced other charges of breach of trust, relating to 
other properties, which are no longer insisted on. Thb properties 
which this appeal relates to are one called lot Pulkhundee, to 
which the respondent makes title as a purchaser bond fide for 
value without*notice, and certain other lands enumerated in a 
schedule to the plaint, which were once claimed to be held as 
lákhiráj, were resumed by the Government as held under an in- ° 
valid Zákhiráj title, and were permanently settled for with? 
Government by Sokheemonee Dosee. The appeal against her 
was heard ex parte. All these properties were cpmprised in, 
and dedicated by, the two instruments of dedication before- 
mentioned. The first sebáit was the husband of Sokheemenee, and 
after his death she held a portion at least of the dedicated lands 
by the title of sebáit in succession to her husband. Notice 
of the trust, if it be valid, is clearly established against her, 
Her claim as to the lands resumed is advanced under her `° 
settlement with the Government, the nature and effect of which 
will be subsequently considered. The title of Kaleedass to lot Pil- 
khundee is derived through successive alleged alienations under 
a deed, which will be described as a second deed of partition, by 
which, as he contends, a valid partition of the family property 
was first constituted. He admits that a deed, purporting to be 
one of partition between the five brothers who conatituted the 
joint family, had heen executed some years before, and that the 
dedication insisted on by the plaintiff had been in fact made under 


> 
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1871 those instruments of dedication before-mentioned, but he seeks to 
eee „ »void the effect of all ufpon the same grounds which were unsuc- 


Soxnmewonnn CCostully advanced in the case lately decided by their Lordships 

Doss on appeal, when the earlier deed was established as the,valid 

deed of partition of the family property. This decision, which 

is partly stated in the appellant’s case, and which waa read in 

full on the argument, need not be further referred to, except to 

. state that the facts there decided cannot be considered to have 

been established against Kaleedass, who was not a party to that 

suit. Their Lordships, therefore, will proceed to consider the 

facts of the case solely upon the evidence which this case 
presents, - 

The nature of the suit must be borne in mind, in considering 
certain questions -which arise in the cause as to the burthen of 
proof, the generab law of limitation, the special law of limita- 
tion under Act XIII of 1848, the claim to possession, and the 
limitation of that claim to a portion or share of the whole 
property dedicated. ° 

The suit, although it seeks to set aside the mutation of names, 

* and to have possession decreed to the plaintiff, seeks that relief 
Nas inciden to the establishment of the trust. Although that 
relief cannot, in the present state of litigation, as the proceed- 
ings have keen instituted and conducted, be allowed, still it 
must be considered that the suit is brought to establish a reli- 
gious trast. The trust is created by the instrument of 1813, 
confirmed’ by that of 1820. It is not constituted by the first 
partition deed. If any vice existed to defeat this partition deed, 
that vice would not affect the dedication of the property under 
: the antecedent instruments to the religious trust, if they show 
a real, and not merely a colorable, dedication. 

The two deeds which create and confirm the dedication are 
prima facie valid. Nothing is proved to lead to the belief that 
they are af variance with the usages of the country, or family, 
or that, regard being had to the value of the property dedicated 
and to the property ut that time of the family, there is any 
excess in the appropriation to the religious services of the 
family of the portion of the family property thus set apart, such 
as to generate distrust of its reality. It was argued that such 

2 . 
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dedications of property, without the assent of the state, should be 1871 
regarded as merely revocable appropriatiéus, which the founders Joeeunio i 
might vary the use. No authority whatever was adduced in v 


SoKHERMONER 
support of this position which strikes at the root of most modern Dosse, © 
endowments of the like nature. A family trust of this nature 
has never, in modern times at least, been held to require such an 
assent. The cases supporting such trusts are too numerous for 
citation. They are collected in Worton’s Leading Cases on è 
Hindoo Law, Part ii, p. 406. The argument of Mr. Leith, 
founded on the non-registration of these instruments of dedica- 
tion at the time, or shortly after the time, of their execution, 
and on the subsequent registration of them at the time, of the 
registration of the first deed of partition, —viż., that they con- 
stituted in effect one instrument, and rested on the sole founda- 
tion of the first deed of partition, —was not u»ged inthe Courts 
below, and appears to have no foundation of fact to support 
it, since the mere contemporaneous registration of the three 
furnishes no ground for presuming such union. There is abun- 
dant evidence that all were acted on. The trust declared on 
appears then to be established as to the lands dedicated by these * 
‘two prior instruments ; and it lies on the respondents to showf 
some subsequent legal conversion of the lands to the ordinary 
uses of property. T  e 

The second deed is said to work this conversion, and the 
question arises which of the two deeds of partition igs to pre- 
vail, The first deed of partition is an instrument which, 
but for the existence of the second, would have been exposed 
to no suspicion. A partition is favorably viewed by the Hin- 
doo religion and law. It wants no extrinsic support. The 4 
alleged presumption against the first deed, that it may have 
been a mere device because one member of the family was 
indebted, may more reasonably be removed than maintained . 
by due attention to that fact. Such a state of things often 
leads to partitions, but to fair and honest ones. It would 
be a prudent course in the members of a joint family to 
prevent, by n partition, the interference of strangers in 
their family arrangements, and an enquiry into the state, con- 
dition, extent, and uses of: their joint property : and no suggestion 


hg 
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= 1871 has been made that the partition under the first deed was 


J UGGUTMO = ° i 
Hivean Dosage unequal, The second “deed, however, does afford ground for 


ae. ree suspicion., It makes no reference whatever to the first deed ; it 
Doses, professes to be the ordinary partition of a, till then, joint family 


property; it appoints as a sebáit one whom no prudent person 

would appoint a trustee—one an actual insolvent. Such an 

appointment, independently of its obvious impropriety, would 

° be little likely to be made*by a Hindoo family having several 

and more competent members, from the fear of the scrutiny 

to which it might lead if the creditors of the sebdit traced 

the property to his possession. Again, as a dedication in fact 

was to be defeated by it, some difficulty on this ground alone 

would present itself to the minds of those who might meditate 

on the change which this deed seeks to effect. All comparison, 

therefore, supports the deed prior in time, which priority alone, 

in a balanced state, would establish the first instrument. 

It was urged with great force in the argument that every — 

Judge and Court that has hitherto dealt with this second deed 

has either actually declared it invalid, or stated it to be subject 

° to grave suspicion. A decision against the plaintiff generally in 

\this suit would be, in substance, deciding against a trust prima 

facie well established, on evidence of a subsequent deed of revo- 

cation not only not proved, but on every judicial exmination of 

it discredited. Their Lordships, therefore, think that a trust was 

created by the deeds of dedication of the Pilkhundee property. 

It remains to be considered whether the respondent can 

support the decree in his favor upon the ground that he is a 

purchaser for value without notice. Now the very origin of his 

s title, as well as the contention on the mutation of names, proves 

that he must have had notice of the original trust. The devo- 

lution of the title to him from Gooroochurn under the second 

deed is, until the conveyance to himself, accompanied with very 

suspicious circumstances at every stage of it, such as ordinarily 

accompany an attempt in a Hindoo family to put property out of 

the reach of an apprehended claim. He is not shown to have 

made any enquiries as to the grounds for supposing that the 

trust was legally at an end; and, therefore, he cannot exonerate 
_ the property from the trust whieh attached to it. 
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The principal claim of Sokheemonee to hold the resumed lands _1871 
free from this trust on the grounds advaneed by her, is destitute  vceurmo- | 
entirely of legal foundation. She did not rest her title so much pho ee 
on thg operation of the second deed of partition as a revocation  Dosuz, = 
of the first, as on the effect of the resumption proceedings and 
the settlement for revenue’ with her, Such a settlement does 
not establish proprietary right in the land, but is made with 
Government as to their claim to their AAirdj or revenue. The 
settlement, and the posséssion under it, being evidence of a right 
to possession, are also.so far evidence of proprietary right, but 
do not necessarily constitute it. 4 fortiort, they could not 
devest and destroy trusts to which the settlor was subject. The 
claim supposes a mere settlement for revenue.to have the same 
effect in clearing away preceding titles which a sale under the 
revenue laws works; but antecedent trusts,have, in certain 
cases, been impressed by the decisions of Courts of Justice, 
including this tribunal, on estates acquired even under these 
revenue sales ; ‘(see the cases referred to in Mr. Justice Mac- 
pherson’s work on Mortgages, p. 86, 5th edition.) Sokheemonee 
could not get rid of her sebáit title and possession by the e 
machinery of this settlement, though it was in terms made with 
her as a private person. Therefore the claim of the plaintiff, 
so far as he seeks to have the trust established as to the property, 
receives no answer whatever from the laws as to limitation of 
suits, or from the terms of the settlement for revenue with her. 

It remains to consider one argument which was addressed to 
their Lordships on one part of the evidence, which seems not to 
have been formerly distinctly advanced. 

It was urged that the evidence shows that the family had, in . 
several instances, under the first deed, dealt with other portions 
of the property included in the dedication instruments as though 
they were private property. This argument was thus met,— 
that there was no proof that the properties go dealt with were 
dedicated properties, - since’ the identity of the name was 
perfectly consistent with properties held separately under mál- 
guzéri and under lékhirdj titles, which might both bear the 
same description; that a disposition of part might not be to the 


prejudice of the trust necessarily ; and that changes of property, 
Aw 
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1871 not designed otherwise than for the benefit of the endowment, 
„ausev™o would not be questiondl in a Court of Justice. The correctness 
Sorne aonr OË each position cannot be gainsaid, and the argument for the 

Doasz, respondent on this point, which is conjectural, is conjecturally 
answered. How the real facts may be, it is not possible for 
their Lordships on the evidence to decide; but this is to be 
observed, -that a former abuse of trust, in another instance, 
cannot be pleaded againstea trustee who seeks to prevent a 
repetition of abuse, even if he were formerly implicated in the 
same indefensible courses against which he is seeking to protéct 
the property, though it would be a reason for excluding him 
from the administration of the property as sebditz. The Court 
could not, with any propriety, say we will decline to protect the 
property, and leave it further exposed to loss, and decline to make 
a, declaration thatit is trust property, merely because they would 
not trust the plaintiff with its administration. 

_ The title being one founded on trust, and the contention of 
the holders being that it is not now in their hands subject to the 
trusts, primd facie at least, attaching to it, the onus of the proof 

e was on them. They did not discharge themselves by proving 

a deed, as to which Campbell, J., declares that he probably 
would not have made it the foundation of a decree “in their 
favor. The learned Judge appears further to have mistaken 
the nature of the change of possession, which he considered to 
have prejudiced the plaintiffs case. The old sebdit title was 
recorded 4n the Collector’s registry. A mutation of names—in 
itself a change—was applied for on the part of Kaleedass, and 
resisted on the part of the plaintiff, claiming as trustee. The 

° plaintif was, in effect, referred to a civil suit; and the very 
reason of such a reference, viz., that the matter is not in the 
jurisdiction of the revenue officer, cannot, either in reason or law, 
invert the ordinary course of proof and presumption in a civil 
suit to establish a trust. Their Lordships think the judgment 
of Kemp, J., on the facts of the case, correct, and tho decree 
which, but for the supposed law of limitation, Kemp, J., 
would have given as to the resumed lands, as well as to Pil- 
khundee, is that which their nee will humbly advise Her 
Majesty to make. i 
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Their Lordships will, therefore, humbly advise Her Majesty 
that the appeal be allowed; that the decrees of the High Court 
and of the Court below be reversed, so far only as they dismiss 
the chaim of the plaintiff to set aside the alienation of lot 
Pilkhundee, and to have the trusts of the dedication instruments 
- declared; and that it be declared that the lands specified in the 
schedule to the plaint,and the said Pilkhundee, were and continue 
dedicated under the instruments of “dedication of 1813 and 1820 
to the religious uses specified in those instruments of endowment ; 
and now add a declaration that this decree is to be without 
prejudice to any further suit or procecdings for the enforcement 
of the religious trusts declared on the appomtment of a proper 
sebatt, 

Their Lordships think that the costs in the Courta below 
should be allowed to the respective parties,” according to the 
usual course of proceeding in those Courts when a plaintiff 
recovers part of his demand, and that the appellant should have 
the costs of this appeal, 
. 7 Appeal allowed. 


` Agenta for appellants: Messrs. Bailey, Shaw, Smith, and f 


Bailey. . 
Agent for respondents: Mr. Wilson. . 


BABOO LEKRAJ ROY (Daranypant) v, BABOO MAHTAŻOHUND 
(PLAINTIFF). 


[On appeal from the High Court of Judicature at Fort William in Bengal. ] 


Guardian—Infant— Compromise—-Burthen of Proof—Fraud— Reversal 
of Concurrent Findings on Fact. 


It is-not incumbent upon a guardian to contest every claim made aa the 
infant’s estate. ~ 

The Judicial Commitiee, reversing the finding of the Oourts below, tad to set 
aside a compromise (confirmed by a decree of Court) by the former guardian of the 
plaintiff of a claim against his estate for debt after sixteen years, the plaintiff 
having failed to prove that the suit was fictitious, and ‘the compromise fraudulont 
and collusive, 


* Present:—Tire Ricer Howsis Sir James WILLIAN Couvre, BIR PONT ARNE 
SuitH, BIR Bonnar P, Contre, and Sin LAWBENOE ERBI 
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1871 Tus was an appeal from a decision of the High Court, dated 
oe Enas Ror 6th January 1865, affirming a decision of the Principal Sudder 
Boo Ameen of. Purneah, dated 18th February 1863. 

Maoriai The respondent, Mahtabchund, was plaintiff, and he suedeto set 
aside a compromise made by his guardians in an action brought 

against him, as being fraudulent. e 
Sulamut Roy, a banker, employed one Laljee Mull, adoptive 
: father of the respondent M&htabchund, to manage his business. 
Laljee Mull, by his will, appointed Indexjeet Mull, Mahtabchand’s 
natural father, and one Gungapersad, guardians of his adopted 
gon, and they administered to Laljee Mull’s estate. Gungapersad 
also acted as gomdshia for PENE the widow of Sulamut 

: Roy. 

i In 1846, Surbeswaree, on behalf of her infant son Lekraj Roy, 
the present appelant, sued Inderjeet Mull and Gungapersad, as 
being possessed of Laljee Mull’s estaté and as guardians of his 
infant adopted son, to recover sums alleged to have been mis- 
appropriated by Laljee Mull. They put in an answer denying 
the claim, but soon afterwards effected a compromise with the 

š widow, stating in the deed:——“ At present, agreeably to the 
advice ofethe gentlemen of the city, considering that peace is 
better than contest, we settled the whole claim of the plaintiff 
for the sum of Re. 74,000, the rest of the claim and costs, &c., 
being remitted by the female plaintiff.” The document then 
provide for immediate payment of Rs. 13,360, and of the 
balance "by instalments. Under this alleged compromise, 
Rs. 68,953-15-6 (being the amount for which, with interest, 
Mahtabchand sued in this case) was paid. On the llth of 
January 1847, the Judge of Purneah passed a decree in the 
suit in accordance with the compromise filed and acknowledged 
before him by the pleaders on either side. Mahtabchund 
attained full age im December 1861; and on the 31st of that 
month, ‘he filed a petition in the Court of the Judge of 
Purnesh, asking for a review of the judgment of the llth 
January 1847, on the ground that that decree had been passed 
in consequence of collusion between his guardians and the 
plaintiff Surbeswaree. The Judge of Purneah, on the 14th May 
1862, refused to go into the question of collusion. 
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Mahtabchund, therefore, on the 3rd of January 1863, instituted 
the present suit against Lekraj.Roy, who was still an infant, 
Gungepersad, and Mussamut Mancoonwar, the widow of Inder- 
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jeet Mull, to set aside the alleged compromise on the ground of Manran- 


collusion, and to recover back the amount paid, with interest. 
Lekraj Roy, on the 18th of February 1863, filed a written 
statement, alleging the bona jides of the compromise and of the 
debt in respect of which it was®*entered into, but giving no 
particulars whatever of the latter. Gungapersad, on the 19th of 
February 1863, filed a written statement, by which he sought 
to throw the whole responsibility of the compromise on Inderjeet 
Mull. On the 21st of February 1863, issues were framed, and 
on the 6th of April 1863, the Principal Sudder Ameen, on the 
application of Mahtabchund, directed that Lekraj Roy should 


CHURD. 


be summoned to give evidence, and to produce the account- ` 


books referred to in the plaintiffs petition. Lekraj Roy objected 
to produce these books unless the plaintiff would specify the 
years to which they referred. The Principal Sudder Ameen 
considered that the plaintiff could not do so, and that the 


description was sufficient, and ordered that thé books of account * 


should be filed. No account-books had been filed inthe formef 
suit. Onthe 8th of May 1863, the Principal Sudder Ameen 
directed a second summons to be served on Lekraj Roy’s pleaders 
requiring his appearance; and thereupon books commencing 
with an item dated subsequently to the institution of fhe former 
suit were filed on behalf of Lekraj Roy, who also petitioned 
to be excused from personal appearance, and sought to Jay the 
burthen of proof on the plaintiff. The Principal Sudder Ameen 
rejected this petition, and Lekraj Roy still not appearing to 
give evidence, the Principal Sudder Ameen, on the 17th of 
August, interrogated his mooktear as to where his principal was, 
and as to where the account-books were,on which the first suit 
was brought against the guardians, and why they were not filed. 
The mooktear replied that he had no knowledge where his 
client was, but knew that he had been informed of the institu- 
tion of the suit ; and that as to the books of account, he did not 
know where they. were, and had been prevented from looking for 
them during the previous six montha by reason of his pleader 
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being sick. On the following day, the 18th August, being the 
day on which judgment was delivered, ten extracts from alleged 
account-bogks were filed on behalf of Lekraj Roy, purport- 
ing to be for a period from the Sumbut year 1898 to 1908, or 
from about 1841] to 1845. The Principal Sadder Ameen stated 
in his judgment that these books were not marked as having 
been filed in Court in the former suit; and on their production 
it appeared that he hada férmal proceeding recorded of the 
question put by him to the pleaders of Lekraj Roy as to 
whether those books had been filed in the former suit, and of 
the answer that nothing was known on the subject by any one. 
These extracts did not show that Laljee Mull was debited with 
more than Rs. 18,619-4-6, and the Principal Sudder Ameen stated 
his opinion that they were unreliable and useless as proof. 


" A {number of witnesses were examined on either side. Mahtab- 


chund himself obeyed the summons of the Court and gave evi- 
dence, but Lekraj Roy did not appear. The witnesses, called 
on behalf of Lekraj Roy, alleged that the moneys in respect of 
which the first suithad been brought were really due, and they 
stated that that indebtedness was then established by the pro- 
§action of account-books, and that arbitration was resorted to, 
None of the arbitrators were called as witnesses. On the 18th 
of August 1860, the Principal Sudder Ameen delivered judg- 
ment, and passed a decree in favor of the plaintiff's claim. The ` 
points foredecision were thus stated in his judgment :—. 


“1. Whether or not in the suit by Mussamut Surbeswaree, mother 
of Lekraj Roy, defendant, laid at Co.’s Rs. 1,76,059, on account of the 
appropriations by Laljee Mull, deceased, adoptive father of the plaintiff, 
against Inderjeet Mull, deceased, guardian and real futher of the plaint- 
iff, and defendant Gungapersad, another guardian of the plaintiff, both 
the guardians put in a collusive Aaulndmah, and thereby caused a 
decree to be passed (agajust the plaintiff) for Re. 74,000 ? 


2. Was that sum actually appropriated by Babog Laljee Mull, 
deceased, or the two guardians had collusively admitted an unjust debt, 
god is the amount paid on the strength of the said decree refundable 
with interest or not; and if the kaulndmah be proved to be collu- 
sive, which of the defendants ought to be held liablee for the payment 
of the damages on account of it? ° 
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8. Whether or not the defendant Mussamut Mancoonwar, widow 
of the late Inderjeet Mull, is in possession “of the property left by her 
deceased husband ?” à 

He held that the evidence established the collusion with Sur- 
beswaree of the guardians, Gungapersad having entered into her 
serviee, while at the same time he had entire control of the 
plaintiff's estate and affairs, the other, Inderjeet, being “very dull 
and without common sense;” andhe also held that it lay on the 
defendant Lekraj to show that the debt, in respect of which 
the compromise had been alleged to have been entered into, was 
actually due, and that he had failed wholly to-do so; that 
he had, though repeatedly cited, failed to appear; and that 
the books filed by him proved nothing; and that it appeared 
that, though the compromise purported to have proceeded on 
accounts then examined, in fact “on referente to the record-of 
the former case, it apeared that a home-spun account not bear- 
ing anybody’s signature, and two ddkhilas (receipts) were put 
in as evidence In that case on the part of Surbeswaree.” 

His decree was as follows :— ; 


s 
“This case be decreed. Lei the collusive decision obtained by means 
of the kaulndmah dated the 7th of January 1847 A. D. bo set asidef 


Let plaintiff recover from Lekraj Roy and Gungapersad, the defend- 
ants, jointly, and from the estate of Inderjeet Mull, deceased, the principal 
sum of Co.’s Rs. 68,726-13-6-15 krants, and interest of the same 
amount for the period previous to the suit, only from Gyfigapersad, 
defendant, and also fiom the estate of the late Inderjeet Mull. Let 
plaintiff also recover interest of principal from the time the suit was 
pending, with interest of all those moneys, from this date to that of reali- 
zation, at 1 per cent. per mensem, from both the defendants aforesaid, 
and from the estate of the deceased above-mentioned ; plaintiff to get in 
like manner costs proportionately to their respective joint liabilities, 
from the defendants aud from the estate of the deceased.” 

From this decision Lekraj Roy appealed to the High 
Court on various greunds, inter alia, that the production of 
accounts in either the former or present ‘suit was unnecessary ; 
and that as he had “ journeyed into distant countries,” he could 
not attend to give evidence. 

On the 5th January 1868, a Division Bench of the High 


e r 


39 


1871 


BaBoo 
Lexras Roy 
v. 
BABOO 
MAHTAB- 
OHUND, 


kal! 


BENGAL LAW REPORTS. *TVOL. X. 


Court (Morgan and Pundit, JJ .) affirmed the judgment of the 
Principal Sudder Ameen, and adhered to their opinion on an 
application, for review. Their judgment was as followa:—~ 


“ The compromise having been made many years ago, and having been 
ever since acted on, if is not now to be set aside, unless the plaintiff 
shows clear and satisfactory grounds for the Court’s iuterference, He 
instituted the present suit soon after he reached his full age, and he 
has obtained a decree in the Principal Sudder Ameen’s Court, that 
Court being satisfied that the compromise was collusive. 

The plaintiff has, we think, shown that the estate of Laljee Mull, by 
whom he was adopted, was in effect unprotected in the suit and pro- 
ceedings antecedent to the compromise. 

The plaintiff’s natural father, a person of weak understanding, took 
only a formal share in the management of the estate, while the conduct 
of. Gungapersad, the other manager, appears throughout the transaction 
highly suspicious. He is found after the compromise in the service and 
confidence of the widow Surbeswaree, in whose favor he had admitted 
the liability of the minor’s estate to this large sum. ° l 

The evidence of any such liability by reason of the defalcations of 
Laljee Mull is of the most meagre and unaatisfactory description. 

he character and position of the several parties to the compromise 
justify the “Court in receiving it with suspicion, and in requiring fur- 
ther proof of its fairness, Such proof the defendant might and ought 
to have given by production of the account-books. He has failed with 
some slight exception to produce the books, or to account to our satis- 
faction forsthe non-production. 

We agree with the Principal Sudder Ameen in holding that the plaint- 
iffs evidence, unanswered as it has been by the defendant, fully justifies 
the Court in setting aside the compromise as fraudulent and collusive. 

The decree of the Court below is affirmed, and thia appeal dismissed 
with costs.” 


Lekraj Roy thereupon appealed to Her Majesty in Council. 


Mr. Field, Q.C., Mr. Leith, and Mre Mozoomdar for the 
appellant.—Although there are two concurrent judgments on 
fact, there has been a mistake of law in throwing the burden 
of proof on the infant appellant. The suit was a hostile suit, 
aud it is proved that there was a regular reference to arbitra- 
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tion. It is proved that the suit was contested. This is an 
attempt after sixteen years to follow the assets into the hands of 
one of them an infant. There is no proof of fraud, and the whole 
circumstances, the father of the present respondent being one 
of the parties to the compromise, show the improbablity of this. 


Sir R. Palmer, Q. C., and Mr. Doyne for the respondents.— 
It lies on a guardian to prove the bona fides of a compromise on 
behalf of an infant, and he who benefits by that compromise is 
equally bound to prove this—Hunoomanpersaud Panday v. Mus- 
samut Babooee Munraj Koonweree (1) and Lalla Bunseedhur v. 
Koonwar Bendeseree Dutt Singh (2). In Chancery a decree by 
consent is not binding on an infant, unless proved to be perfectly 
honest. The non-production of books is an important element 
in looking at the proof of bona fides, and the destruction of books 
before a final settlement is strong presumption of fraud— Gray v. 
Haig (8). The natural father was a man of weak mind, and 
the other guaudian was the goméshta of the appellant’s mother. 
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Mr. Field in reply.—There has been no destruction of books. , 


Some are no doubt missing, but the loss is accounted for. 
- Their Lorpsuirs gave the following judgment :— 

The principal facts of this case are as follows:—. - 

Sulamut Roy, a merchant and banker, employed Laljeo 
Mull as the principal manager of his business. On.the death 
of Sulamut Roy, Laljee Mull continued to manage the business, 
which was carried on in the name of Surbeswaree, the widow, 
and Lekraj Roy, the infant son, of Sulamut Roy. Laljee Mull 
adopted Mahtabchand, the infant son of his brother, Inderjeet 
Mull, and appointed, by will, Inderjeet Mull and Gungaper- 

sad, a gomshta in his service, the guardians of his adopted 
son. Laljee Mull died in August 1845, gnd on the 26th Sep- 
tember 1846, a certificate under Act XX of 1841 was duly grant- 
ed to the guardians, notwithstanding the opposition of Surbes-~ 
waree, i 


(1) 6 Moo. L A., 393. (3) 20 Beay., 219, 
(2) 10 Moo, L A., 454. 
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1871 In January 1846, Surbeswaree, as the mother and guardian A 
na ee of Lekraj. Roy, instituted a suit against Inderjeet Mull and 
Beco  GUngapersad to recover from the estate of Laljee Mull the 
© Mazzn- gum of Rs. 176,152-7-4, being the amount of alleged defalca- 
CHUND. 
tions or misappropriations on the part of Laljee Mull. After 
various proceedings had taken place in this suit, and witnesses 
had been examined on both sides, it was settled by a “ raf- 
nama,” or deed of compromise, whereby it was agreed that 
Rs. 74,000 should be paid by the defendants in instalments. 
This ‘“‘raf’néma” was filed on the records of the Court on 
the 11th of January 1847, and confirmed by a decree. 

Mahtabchund came of age im October 1861, and, on the 3rd 
January 1863, commenced the present suit against Lekraj Roy, 
the son of Surbeswaree (who had died in 1850), to recover from 
him all that had been paid, together with interest thereon, under 
the above deed of compromise, amounting to Rs. 68,753-15-6, 
on the ground that the suit of 1846 was a fictitious one, and 
that the compromise of it was fraudulent and colliisive between 
Surbeswaree and the guardians of Mahtabchund. 

>» J udgment was given, in the plaintiff’s favor, to the full 
mount of this demand, in the Zillah Court; and that judg- 
ment was subsequently affirmed in the High Court. Against 
this judgment the defendant appeals, 

There is no allegation of fraud against the defendant, who, 
at the time of the transaction which is impeached, was a child 
of ten years’ old. The plaintiff took upon himself the burden 
of establishing fraud and collusion on the part of the defendant’s 
mother and his own guardians, one of whom was his natural 

i father. It was contended that, inasmuch as the guardians were 
dealing with the property of an infant, it was incumbent on 
the defendant to show that such dealing was for the infant’s 
benefit; and the case of Hunoomanpersaud Panday v, Mus- 
samut Babooee Munraj Koonweree (1), followed by Lalla Bunsee- 
dhut v. Koonwar Bendeseree Dutt Singh (2), was referred to in 

j support of this proposition. But it is to be observed that, 

in the latter case, fraud on the part of the guardian was clearly 


+ 
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established, and that in the former, the question turned on the 
power of guardians to charge an infant’ estate by way of loan 
or mortgage, whereas no such power is here in quegtion, inas- 
muchas it was the manifest duty of the guardians, who were 
also administrators of the estate (having received a certificate 
in pursuance of Act XX of 1841), to pay all just debts of the 
testator, i 

Their Lordships have carefully @xamined the evidence on the 
part of the plaintiff, and are unable to find in it anything amount- 
ing to proof that either the institution of the suit or the com- 
promise was fraudulent or collusive. Although the greater 
part of the proceedings in that suit have been destroyed, it is 
sufficiently plain from what remains that it was to all appearance 
a contested suit, and that it had proceeded to the point of 


depositions being taken on both sides before itewas compromised - 


under a decree of the Court. The evidence by which the plaint-« 


iff seeks to set aside that decree which had been in force for 
sixteen years is, that Gungapersad filled the double character 
of guardian of the plaintiff and gomáshta to Surbeswarge ; that 
Inderjeet Mull was a man of weak understanding under the 


influence of Gungapersad; and that it was publiqly knowns 


at the time that the settlement was unjust. The latter descrip- 
tion of evidence was inadmissible, while the former could at 
the most raise a certain amount of suspicion, not approaching 
to proof, or even presumption, of the mala fides of Qungaper- 
sad; while, on the other hand, there is a strong presumption 
against Inderjeet Mull entering into a conspiracy for the pur- 
pose of defrauding his own son. 

Their Lordships have further examined the evidence of the 
defendant, with a view to ascertain whether it supplies the defect 
of proof on behalf of the plaintiff. It undoubtedly appeared 
that the defendant absented himself, in order to escape examina- 
tion; that he withheld the account-books in his possession until 
peremptorily required to produce them, and abstained, without 
explaining why, from calling some petsons still alive who are 
described as forming an assembly of arbitrators, to whom the 
accounts of Laljeg Mull were submitted before the compromise 
in the former suit. It is further stated by the Judge of the 
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Zillah Court that the accounts when produced disclosed upon 
the face of them only*a balance of about Rs. 18,000 as due 
from Laljee Mull, upon which two observations arise—first, 
that whatever the defalcations of Laljee Mull may have.been, 
they would not necessarily have appeared on the mere inspec- 
tion of the books; and, secondly, that, if a defalcation ¢o the 
above amount appeared on Laljee Mull’s own’ showing, the 
defendant would be entitledeto retain at the least that amount. 
We do not dwell on the deposition of the witness called 
by Gungapersad, apparently with the view of contraditting 
the plaintiffs case, which was that Inderjeet Mull was a tool in 
his (Gunga’s) hands, and of exonerating himself by throwing 
the whole responsibility of the transaction upon Inderjeet. 
Although the plaintiff, if he had proved a case of fraud, might 


. have been justly entitled to contend that it was not answered 


eby that of the defendant, still their Lordships cannot regard the 


case of the defendant as supplying that proof of fraud which 
the plaintiff failed to adduce, and without which the compromise 
of 1847 could not be set aside. Itis undoubtedly the duty of 
guardians scrupulously to regard the interests of minors in deal- 


ving with their estates, and the Court will, when necessary, 


enforce the performance of this duty. But the interests of 
infants woyld seriously suffer if a notion were to prevail that 
guardians were bound for their own security to contest all claims 
against an infant’s estate, whether well or ill-founded: and such 
a notion night prevail if the compromise of a claim of debt, 
confirmed by a decree of a Court, were to be set aside after six- 
teen years without distinct proof of fraud. 

Their Lordships fully subscribe to the rule which has been 
more than once laid down, that a very strong case on the part 
of the apppellant is required to induce them to set aside the 
finding of two Courts on a question of fact. In this case, 
however, they are of opinion that the J udge of the Zillah Court 
fell into an error in point of law, in assuming that the burden 
of proof of the debt ley upon the defendant. The burden of 
proving his allegations that the suit was fictitious, and the com- 
promise fraudulent and collusive, lay upon the plaintiff: and an 
element in that proof, without which his case amounted to 
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nothing, was the non-existence of adebt. It rested, therefore, 
with him to give, at all events, some priid facie evidence of this 
before the burden of proof was shifted to the defendgnt. Inas- 
much, as this error seems to have influenced the decision of 
both the Indian Courts, who, in the opinion of their Lordships, 
have given undue weight to the non-appearance of the defend- 
ant (a mere child at the time of the transaction in question), 
and to his reluctance to produte the books, their Lord- 
ships consider that they are not infringing the rule above 
referred to by deciding in favor of the appellants. On these 
grounds their Lordships will humbly report to Her Majesty that 
the decrees of the High Court and of the Zillah Court ought 
to be reversed, and that in lieu thereof a decree ought to be 
made dismissing the respondent’s suit with costs, and their Lord- 
ships will direct that the appellants have the costs of this appeal. 


t. 
Decree reversed, 


Agent for appellant: Mr. Wilson. 
Agent for respondents: Mr. Barrow (1). | °- 


MUSSAMUT BEBEE BACHUN, wmwow or SHEIKH VILLAYUT ALEE 


*(Puaintirr) v. SHEIKH HAMID HOSSEIN anp anorner (Derenp- 
ANTS) ” 
AND 
MUSSAMUT BEBEH BAOHUN ann orners (Deruxpsxts) v. SHEIKH 
HAMID HOSSEIN AND ANOTHER (PLAINTtTFFs). 


[On appeal from the High Court of Judicature at Fort William in Bengal.) 
Mahomedan Law—~ Dower—Lien—Reversal of Concurrent Findings on Fact. 


Where the widow of a Mahomedan obtained actual and lawful possession of 
the estates of her husband under a claim to hold them as one of the heirs and for her 
dower, it was held that she wae entitled to retain possession until her dower was 


<1) The respondent Mahtabchund the whole matter in dispute, and had-al- 
had sold’his interest in the suit to the ready lodged a case, the Registrar refused 
other respondentsp but having re-pur- to receive one on behalf of Mahtab- 
chased a portion, he sought through his chund, and their Lordships, on being ap” 
agents, Messra. Watkins and Lattey, tobe. plied to, declined on the 19th June 1871 
allowed to lodge a case; as the other to interfere. 
respondents howover in fact represented 


Present:—Tus Rear ffor’suz Sre Jams W. COLVILLE, Sin Morracos Barn, 
Bır Roserr P .CoLLIER, afd Sie LAWRENCE PEEL, . 
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satisfied, with the liability to account to those entitled to the property subject to the 
claim for the profits recelveds 

The Courts below, without ascertaining the amount of the widow’s dower, decreed 
possession of the estates to the heirs. Such decree was reversed on appeal, and the 
amount of dower was ascertained. ` 


TnrsE were consolidated appeals from the judgment of the 
High Court (Steer and L. S. Jackson, JJ.), dated 24th Decem- 
ber 1863, in two suits, in the former whereof the appellant 
Mussamut Bebee Bachun was plaintiff, in the latter she and 
others were defendants, 

` Sheikh Villayut Alee, residing in Behar, died in March 1851, 
leaving the appellant, his widow, and Mussamut Raheebun, his 
sister, his sole heirs; the widow being entitled to one-fourth, 
and Mussamut Raheebun to three-fourths, of his estate. Mussa- 
mut Rahepbun died shortly after her brother, leaving her son 
and daughter, the present respondents, her heirs. 

The widow having obtained possession of her husband’s 
estates, the proceedings, which are detailed in their Lordships’ 
judgment, and which led to the present appeals, took place. 

MusSamut Bebee Sagra and Moulvie Abdool Aziz claimed as 
purchasers of portions of the property from Mussamut Bebee 


` Bachun. ° 


The suits in the Courts below were distinguished as Nos. 177, 
the dower fuit, and 178, the suit against the widow for possession 
of the property. 

The Principal Sudder Ameen decreed that the nephew and 
niece of Villayut Alee were entitled to possession of three-fourths 
of his estate; he disregarded Bebee Bachun’s claim upon it for 
her unpaid dower, holding that she had not proved her right.to 
dower. The High Court (Steer and L, S. Jackson, JJ.) on 
appeal affirmed the judgment of the Principal Sudder Ameen, 
giving in the dower suit the following judgment :— 

“The other suit is No. 177, and was brought by Bachun to recover 
from the plaintiffs in the other case, No. 178, the amouat of her dower, 
which she avers was fixed at the time of her marriage with Villayut 
Alee, forty years ago, at Rs. 40,000 and one gold mohur, payable 
after the demise of her husband. 

It is of course denied that the amount of dower® was the large sum 
which Bachun represents: it is ‘affirmed, on the contrary, that the 
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dower was Rs. 500 (1); and it is contended that, whatever the amount 
the dower might have been, even allowing*it to be Rs, 40,000, the 
mesne profits of the entire property left by Villayut Alee, which 
have been appropriated by Bachun, the plaintiff, have more than liqui- 
dated the amount of her dower. 

The Principal Sudder Ameen, holding it not to have been proved by 
trustworthy witnesses that the dower was Rs. 40,000 and one gold 
mohur, has dismissed the suit. 

We have read the entire evidence in support of the plaintiff's case, 
and we must say that it would be quite impossible, upon the bare testi- 
mony of such persons as the plaintiff has produced, to declare that she 
is entitled to demand out of her late husband’s estate the immense sum 
of dowry which she claims. In a Mahomedan marriage between con- 
tracting parties of rank and affluence, there must of course have been 
some dowry, and it was probably a handsome one ; but where there are 
no written deeds, it is requisite that the amount of” dower should be 
proved on the testimony of men whose word we could safely trust. 
Such are not the witnesses on the part of the plaintiff; they are of a 
low order in life, and most of them acknowledge that they derived their 
information, in regard to the amount of dower, from having gone to see 
the marriage procession. 

The omission of the defendants to sue for their share of the inherit- 
ance indicates a consciousness on their part that Bachun had a claim for 
dower to be satisfied from the estate: and as the amount. of dower 
was doubtless considerable, though we cannot declare what the exact 
amount was, we think that, under the circumstances of the case, it will 
be just and equitable to order that the defendants receive no mesne 
profits, except what has accrued since the institution of their suit. 

With this modification we confirm the judgment of the lower Court 
in this case, with costs against Bachun.” 


Mr. Leith for the appellant contended that, on the evidence, 
which was examined at great length, there was proof, not only 
of the agreement to fix the dower at the sum of Rs. 40,000 
and a gold mghur, but as to that being the common custom in 
Behar. Several cases appear in the books in which that sum 
appears to be usual: Musst. Hukeemun v. Meer Kubeer Hos- 


(1) In the judgment of the Privy Council this amount is said to have been 500 
dirms, . 
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sein.(1), Shaik Futteh Ali v. Musst. Janwa (2), and Abdul 
Karim v. Mussamut “F azilat-un-nissa (3). The Judges of the 
High Coyrt seem to admit that the amount of dower was large, 
but they do not follow it up and ascertain the amount. So long as 
her dower is unpaid, the widow is entitled to a lien on her hus- 
band’s property —Mussamut Janee Khanum v. Mussamut Amatool 
Fatima Khanum (4) and Ameer-oon-Nissa v. Moorad-oon- 
Nissa(5), The heirs are notentitled to any share until the dower, 
which is a debt, has been paid: and the proper decree in such a 
case as this, where the widow is in possession and claims dower, is 
to have an account taken, and a declaration made that, after pay~ 
ment of the widow’s dower, the residue be divided among the 
next of kin. 


.« Mr. Cave andsMr. H. Smith for the respondents.x—There are 
two decisions of the Courts below against the appellant ona 
question of pure fact: the land being shown to be Villayut’s, 
and the respondents being heirs, the widow cannot claim 
to hold the land against them without proper proof of her 
dower, and this she has failed to prove, and this tribunal will not 
review the decisions when concurrent in fact—Naragunty Lutch- 
meedavamahv. Vengama Naidoo(6), Mussamut Jariut-ool-Butoolv. 
Mussamué, Hosseinee Begum (7), Meethun Bebee v. Busheer 
Khan (8), and Tareeny Churn Bonnerjee v. Maitland (9) But 
even ifthe question is entertained, the findings of the Courts were 
right. It is well known that enormous sums are often fixed by 
comparative paupers as the dower of their wives, and evidence 
of custom therefore as to amount is of no value. The question is 
what was agreed upon with the intention of being paid. Itisa 
mistake to consider that a widow has a lien over her husband’s 
property for dower—Bibee Selamut v. Shaik Mowla Buksh (10): 
the only case in which she may hold her husband’s property is 
where there is express or implied assent on the part of the heirs. 


(1) 7 Bel. Rep, 81. ° « (6) 9 Moo. L A., 66. 
(2) 6 Sel. Rep, 178. (7) 11 Moo. L A., 194, 
(3) 5 Sel Rep., 75. (8) Id., 213. 

(4) 8 W. R., 61. (9) Id, 889. 


(5) 6 Moo. L A, 211. . (10) 6 W. R, 194, 
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Their LORDSHIPS’ judgment was as follows :— 


The principal questions in these appeals arise from a claim 
made by the appellant, as the widow of Sheikh Villayut Alee, a 
Mahomedan, to a dower of Rs. 40,000 and one gold mohur, and 
a further claim on her part to retain possession of lands belong- 
ing to’ her late husband until her dower is satisfied. Other 
claims have been made by the parties in these suits, some of 
which have been included in the present appeals, and to which it 
will be necessary hereafter to advert. 

The appellant and Sheikh Villayut Alee, who both appear to 
have belonged to wealthy Mahomedan families in Behar, were 
married in 1820. Thė husband died in March 1851 without 
issue, leaving the appellant his only widow. It is~not now 
disputed that, on his death without issue, the appellant became 
entitled as co-sharer to one-fourth share of her husband’s estatd, 
and that the other three-fourths descended upon Mussamut 
Raheebun, a sigter of Villayut Alee, who died shortly after her 
brother, leaving the present respondents her heirs. 

In April 1851, proceedings were instituted by the appeHant in 
the Collectorate Court to obtain the entry of her name in the 
register in place of her husband’s. She alleged in her petition 
that she was in possession by right of inheritance, and also on 
account of her dower. Objection was made on the pert of the 
respondents, but it did not prevail: and the lands were registered 
by the Collector in the name of the appellant “ without specifi- 
cation of share.” An appeal was made on behalf of the respond- 
ents to the Commissioner, who affirmed the decision of the 
Collector, declaring in his order that, if the objectors (the re- 
spondents) had any claim, they were at liberty to find their 
remedy by suing in the Civil Court. The order of the Com- 
missioner bears date the llth March 1852. These proceed- 
ings relating to the possession of the lands are material, not only 
to show that the appellant obtained the insertion of her name and 
possession soon after her husband’s death, but principally because 
it is clear from them that ‘she claimed to hold, not merely her 
one-fourth share to which she was entitled as co-sharer with the 
heirs, -but the entize estate “on account of her dower.” The 
respondents, who were parties (objectors) in these proceedings, 
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notwithstanding that they had the fullest notice of the appellant’s 
ptetension to hold the estate for her dower, took no step: to 
dispute her claim, or to disturb her possession of the entire 
estate, from the date of the above proceedings until the com- 
mencement of the present suits, a period of nearly ten years. 

` On the 31st December 1862, both the suits, which are the 
subject of these appeals, were commenced, one by the respondents 
asthe heirs of Mussamu? Raheebun (deceased), sister and 
heiress of Villayut Alee, against the appellant (the widow) to 


. recover three shares of the estate, admitting her right as widow 


to one-fourth share. The other was a suit by the appellant 
against the respondents to establish her claim to dower, on the 
alleged ground that her claim to dower might otherwise be 
barred by the law of limitation. The appellant in both suits 
Asserted that thé-dower agreed to be given on her marriage was 
the sum of Rs, 40,000 and one gold mohur, and she claimed to 
hold the estate until this dower was paid: whilst the respondents 
alleged that, in the family of Villayut Alee, the dower was 
always fixed at 500 dirms, and that this was the agreed amount ` 
of dower on this marriage. The claim of Mussamut Bachun to 


‘hold thé property to satisfy her dower cannot be founded upon 
‘an original hypothecation of the estate for her dower,—for such 


a right des not arise by the Mahomedan law as a consequence 
of the gift of dower, nor was there any agreement on the part 
of the husband to pledge his estate for the dower. But the 
appellant having obtained actual and lawful possession of the 
estates under a claim to hold them as heir and for her dower, 
their Lordships are of opinion that she is entitled to retain that 


‘possession until her dower is satisfied, and that the respondents 


cannot recover the possession of their shares, unless that satis- 
faction has taken place. It is not necessary to say whether this 


‘right of the widow in possession is a lien in the strict sense of 


the term, although no doubt the right is so stated in a judg- 


‘ment of the High Court ina case of Ahmed Hossein v. Mussamut 
‘Khadija(1). Whatever the right may be called, it appears to be 


founded on the power of the widow, as a creditor for her dower, 


‘to hold the property of her husband, of which she has lawfully, 


(1) 3 BL R., Å, C., 28; in foot note. 
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without force or fraud, obtained possession, until her debt is 


satisfied, with the liability to account tò those entitled to the eo 


property subject to the claim, for the profits receiyed. This 
seems to have, been the ground on which the claim of the 
widow to retain the possession was putin Ameer-oon-Nissa v. 
Moorad-oon-Nissa (1). Whether the dower in this case has 
been discharged out of the proceeds of the estate, must, of 
course, depend on the determination of the principal question 
in the cause,—what is the amount of the dower? 

The question raised in the second issue in the dower suit 
was, whether the dower was fixed at Rs. 40,000 and one gold 
mohur, as alleged by the widow, or at 500 dirms, under the 
Mahomedan law, as contended for by the respondents? In the 
possession suit, the issue (4th) was whether Villayut Alee owed 
Mussamut Bachun Rs. 40,000 and one gold mohur for dower wr 
not? After a great deal of evidence had been given in the suita, 
the Principal Sudder Ameen held that the appellant had not 
made out that the dower was fixed at Rs. 40,000; and he 
also held that the statement of the respondonts that the dower 
was fixed at 600 dirms “was conejectural.” On the appeal the 
Judges of the High Court were of opinion that they gould not 
declare that the appellant was entitled to demand “ the immense 
sum of dowry which she claims;” but they say,—“ jp a Maho- 
medan marriage between contracting parties of rank and influ- 
ence, there must be of course some dowry, and it was probably 
a handsome one.” They also say:—“ The omission of the 
defendants to sue for their share of the inheritance indicates a 
consciousness on their part that Bachuu had a claim for dower to 
be satisfied from the estate: and as the amount of dower was 
doubtless considerable, though we cannot declare what the exact 
amount was, we think that, under the circumstances of the case, 
it will be just and equitable to order that the defendants receive 
no mesne profits, except what has accrued since the institution 
of their suit.” With this modification we confirm the judgment 
of the lower Court in this case, with dosts against Bachun.” 
Their Lordships sare unable to consider this judgment of 
the High Court as a final or satisfactory determination of the 

(1) Moo. I. Æ, 211. ; 
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main question in the suit. The learned Judges, whilst holding 
that the evidence did fot satisfy them that the dower was fixed 
at Rs. 40,000, declare that it “was probably a handsome one,” 
and that the conduct of the respondents indicates that it 
was ‘ doubtless considerable.” It appears to their Lordships 
that the widow, on the view taken by the High Court, was, at 
all events, entitled to a proper dower, to be ascertained according 
to Mahomedan law. But #o attempt was made to arrive at 
what would be the proper dower, ‘nor was any account taken 
of the proceeds of the estate. It is obvious, therefore, that 
the Court has set-off one unascertained sum against another un- 
ascertained sum. It seems to their Lordships that this mode of 
settlement, if suggested to the parties as a compromise, might 
perhaps have been, with their assent, a fit end of the litigation; 
bat they think itecannot properly be made the basis of a decree 
between hostile litigants, and, therefore, that the decree so 
founded ought not to stand in its present shape. Their Lord- 
ships, in this state of things, have thought it right to look 
carefully at the evidence, to see whether they can safely arrive 
at a conclusion which would prevent the necessity of renewed 
litigation; and whilst fully alive to the importance and 
propriety of their ordinary rule not to interfere, unless upon very 
clear grougds, with the findings upon questions of fact, where the 
Courts of first instance and of appeal have been in accord, 
they think this case comes before them under exceptional cir- 
cumstances, there being in truth no explicit finding upon the 
question of the amount of dower. 

The appellant called nine-witnesses who were present at the 
marriage ceremony in 1820, and these persons say that the 
dower agreed to be given was a deferred dower of Rs. 40,000, 
About an equal number of witnesses called by the respondents, 
some of whom also say they were present at the marriage, state 
that the dower was fixed at 500 dirms. It is clear from the 
evidence that Villayut and Bachun were both * in opulence 
from the time of their fathers,” and it is consequently more 
probable that a high sum was fixed than such a low sum as 500 
dirms, indeed, the learned Judges of the, High Court came 
to this opinion. Their Lordships would have hesitated long 


VOL X.J] ` PRIVY COUNCIL. 


before holding that the appellant had established her right 
to the dower she claimed, if the proof*had rested only on the 
oral testimony of the contract; but they think that that testi- 
mony receives very strong support and corroboration from the 
evidence given of what was usual in the district, and also from 
the conduct of the respondents themselves. The evidence of 
what was customary, principally came from the respondents’ wit- 
nesses, and its truth may therefore be relied on. It shows that, 
in the province of Behar, and in the caste of Sheikhs, Rs. 40,000 
was amongst wealthy people the usual dower. ‘This amount was 
not invariable, but it was a very common and usual sum, and 
numerous instances are cited by the witnesses. One witness, 
Sheikh Shahamut Alee, says :— In the caste of Sheikhs, in the 
province of Behar and in Mahoonee, the custom is usually 
Rs. 40,000 and one gold mohur, and the custom of fconsider- 
able dowers is of recent date.” It was pointed out by the 
learned Counsel for the respondents that, in some instances, this 
large amount of dower was fixed in marriages between persons, 
who, apparently, were not wealthy; but this circumstance rather 
tends to corroborate the evidence that it was a usual and well- 
known dower than to rebut it. Three cases, also coming from 
Behar, were referred to from the reports of the “ Sudder 
Dewanny Adawlut,” where this sum of Rs. 40,000 was the 
amount of dower. These instances cannot, of course, be re- 
garded as evidence in the cause, but as matter of histery. they 
are consistent with the testimony of the witnesses. Their 
Lordships must not be understood to decide that the evidence 
of what was customary in the district would be sufficient in 
itself to fix the amount of dower ; for if there had been no 
evidence of an agreed amount, it would have been necessary to 
make enquiries into the usual amount of dower in the family 
of the appellant; but it is impossible not to see that this sum of 
Rs. 40,000 was a most usual amount to be fixed, and that fact 
gives probability to the statements of the witnesses for the ap- 
pellant, who proved that such was, in fact; ‘the dower agreed upon 
on this marriage. Their Lordships are also disposed to attribute 
great weight to the presumptions which naturally arise from the 
conduct of the respondents. It ds plain that, from the pleadings 
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in the Collector’s Court and from other transactions, they became 
aware shortly after Willayut’s death of the claim for dower, 
and althqugh they opposed the widow’s claim to possession, 
showing they were alive to their rights, yet after she hed ob- 
tained it, they took no step for ten years to interfere with her 


possession. The proper inference from this conduct is that they 


were aware that she had a claim to a large dower, certainly to an 
amount far beyond the insignificant sum of 500 dirms, which 
they now set up, and which, of course, must have been dis- 
charged long ago, and that they acquiesced in het holding the 
property for that larger dower. Knowing what her claim was, if 
they had wished to dispute it, and to have the real amount ascer- 
tained, they might at any time have instituted a suit to obtain 
the possession of their shares of the estate, if the dower should 
appear to have been discharged. But they delayed doing so for 
ten years, thereby rendering the proof of the agreed dower 
more difficult, and perhaps relying upon that very difficulty. 
Whilst the Judges of the High Court treat this conduct of 
the respondents as indicating a consciousness on their part that 
the dower had been fixed at a considerable amount, they do not 
seem to have drawn: the further inference which we think may 
be fairly done, that it is also indicative of a consciousness on 
their partafhat what the appellant asserted to be the amount 


` was the true and proper amount; for if that were not so, it 


might reasonably be expected that they would have taken pro- 
ceedings at an earlier period to dispute her claim. In the result 
their Lordships have come to the conclusion that there was an 
agreed amount of dower on the marriage ;.and they are satisfied, 
concurring sgo far with the Courts of India, that the amount of 
dower set up by the respondents has been disproved. Their 
Lordships further think, for the reasons given, that there is 
reasonable evidence to support the case of the appellant to the 
dower she claims. 

The appellant also objected tothe decree in the suit for pos- 
session, because certain tenements alleged to be her private pro- 
perty (in addition to the two tenements found by the Courts 
below to belong to her) ought to have been declared to be hers, 
But no evidence could be referred to by the appellant’s 
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Counsel in support of this contention, and there seems to be no 
ground for impeaching the concurrené decrees of the two 
Courts on this point. 

Their Lordships will humbly report to.Her Majesty that the 
appeals should be allowed in both suits, so far as they relate 
to the claim for dower; that the decrees under appeal should 
be reversed ; and that it should be declared in both suits that 
the dower agreed to be given on the marriage was the deferred 
dower of Rs. 40,000 and one gold mohur. 

With regard to the suit for possession, their Lordships have 
considered whether they ought to advise Her Majesty to direct 
an account to be taken in that suit; but considering the way in 
which the litigation has been conducted, that no account has 
ever been asked for by the respondents, and that mesne profits 
were not even claimed in the suit, they think it will be mare 
convenient to follow the course taken in the case of Ameer-oon- 
Nissa v. Morad-oon-Nissa (1), and to advise Her Majesty that 
that suit, so far as it prays possession, should be dismissed as 
against the appellant, without prejudice to any suit that may 
be instituted by the respondents for an account, and adminis- 
tration of Villayut Alee’s estate, consistently with the above 
declaration as to the appellant’s dower. 

Their Lordships are further of opinion that the order to be 
made in the appeal should, as far as possible, provide. against 
the re-opening of any of the questions which have been litigat- 
ed in these suits: the order, therefore, which they will humbly 
recommend Her Majesty to make will be the following :— 

That the appeal be allowed, and that the decrees under appeal 
-be reversed, and the following decree be made in both suits :— 

That it be declared that the dower agreed to be given on 
the marriage of the appellant with Sheikh Villayut Alee, de- 
ceased, was the deferred dower of Rs, 40,000 and one gold 
mohur; and that the appellant, being in the possession of the 
estates of fhe said Villayut Alee, is entitled to retain such 
possession until the whole of what is due to her in respect of 
such dower has been paid and satisfied; , 
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that it be farther declared that the whole of the property 
claimed in the suit wherein the respondents are plaintiffs, with 
the exception of Mouzah Poondareek and Mouzah Kurareea, 
and the sum of Rs. 300 in the decree of the Principal, Sud- 
der Ameen mentioned, belonged to and formed part ofthe estate 
of Sheikh Villayut Alee, deceased ; and that the respondents, as 
the representatives of Mussamut Raheebun, deceased, are enti- 
tiled to three-fourths of thessaid property, subject ‘to the claim 
thereon of the said appellant in respect of her before-mentioned 
dower; ` x 

that it be ordered that the suit of the said respondents, so 
far as it seeks to recover possession of their shares of the ‘said 
estate, do stand dismissed as against the appellant, but with- 
out prejudice to any suit that may hereafter be instituted 
by them fer an account and administration of the estate of Vil- 
layut Alee, or to enforce their rights therein consistently with 
the above declarations; i 

that the costs of both the said two suits in the Zillah and 
High Courts should be apportioned between the parties, accord- 
ing to the practice of those Courts in cases wherein a litigant 
is only partially successful; and that the costs (if any) which 
have been paid by the appellant under the decrees under ap- 
peal should be repaid to her ; 

that the causes be remitted to the High Court, with directions 
to carry, out this order. 

The appellant having failed as to “part of the subjects of 
her appeal, no costs will be given in this appeal. 


2 Appeals allowed, 


Agent for appellants: Mr. Wilson, 


Agents for respondents: Messrs. Watkins and Lattey. 


me 
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a Before Mr. Justice Markby. 


- NEERUNJUN MOOKERJEE v. OQPENDRO NARAIN DEB, 1872 
Aug. 23. 





Money-decree in Suit for Foreclosure or Sale—Effect of Note appended to 
Decree varying Decree — Practice —~ Affidavit filed after Adjournment for 
Convenience of Counsel, Admissibility of. 


A mortgagee sued for foreclosure or sale in the ugual form, The suit was un- 
defended. The plaintiff elected to take a simple money-decree against the mortgagor. 
The following words were appended to the decree :—“ Note.—The equity of redemp- 
tion in the property comprised in the mortgage is not liable to attachment and sale 
under this decree.” After ineffectual attempts to realize hés debi,"the plaintiff 
applied to the Court for liberty to sell the mortgaged premises. Held, that the ; 
Court had a discretionary power to grant or refuse the gale. The note at the end 
of the decree did not amount to an absolute prohibition against the sale, but was 
merely meant as a guide to the Court which should have to execute the decree, and 
to. show that execution should not issue against the equity of redemption, except by 
special leave of the Oourt. 

The Court made an order as if there had been a decree for gale in the first ° 
instance, except that the account was to be treated as a final account a?the date of 


the decree, 


In this case the plaintiff-had instituted a suit on a °mortgage- 
deed, praying, in default of payment of the money secured 
thereby, for a foreclosure or sale of the mortgaged premises. 
The plaintiff, however, believing that the defendant was pos- 
seased of other property which he could immediately attach, and 
thereby obtain satisfaction of ‘his debt, elected to take a simple 
money-decree. The decree was as follows :— 

“Tt is ordered and decreed that the defendant do pay to the plaintiff 
the sum of Rs. 19,154-7-9, with interest thereon, at the rate of 6 per cent. 
per annum, from the 13th day of September last until realization ; and do 
also pay to the plaintiff his costs of this suit (to be taxed by the taxing 
officer as between attorney and client under the heading ‘Class 1, Short 
Causes’), with interest thereon at the rate aforesaid from the date of 
taxation until realization; and itis further ordered that execution of 
this decree do not issue until the mortgage-deed in the plaint mentioned 
be brought into Court. (Wote—-The equity of redemption in the |. 
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property comprised in the mortgage ig not liable to attachment and sale 
under this decree).” e 


The plaintiff found some difficulty in executing thie decree 
and realizing his money, and accordingly petitioned for an, order 
that the mortgaged premises might be sold by the Court, and 
that all further directions might be given for that purpose. 
The learned Judge directed the plaintiff to give notice of the 
application to the defendanteand to renew it upon such notice. 


Mr. Goodeve, on the 10th February 1872, applied on behalf 
of the plaintiff, upon notice to the defendant, for an order 
“that the mortgaged premises mentioned in the plaint in this 
suit may be sold by this Honorable Court, and that all further 
necessary directions may be given for that purpose.” 


TMr. Evans, for the defendant, opposed the application. He 
contended that the notice was unintelligible, or, if it meant 
anything, it was an application for the ordinary.decree for sale, 
which was a varying of the decree to which he could not consent. 


Marxsy, J., dismissed the application. ‘His order was in 
the following terms :— 


“ That the application of the plaintiff, pursuant to the said notice, 
dated the Beventh day of February instant, for an order that the 
property comprised in the mortgage in the plaint mentioned may be 
sold, be,*and the same is.hereby, refused with costs, to be taxed by the 
taxing officer and paid by the plaintiff to the defendant.” 


After the dismissal of the application, the plaintiff obtained 
a writ of attachment against the person of the defendant, but the 
writ was returned unexecuted. ‘The plaintiff then obtained a 
certified copy of the decree for execution in the Zillah Court of 
Hooghly, but this also remained unexecuted. The plaintiff there- 
upon presented another plaint on the mortgage, setting forth the 
above facts, and praying for an account, and for payment by 
the defendant to the plaintiff of what might be found due on 
such account and in default of payment for foreclosure; but 
Macpherson, J., refused to admit the plaint on the ground that 


- the plaintiff’s claim had already been disposed of. The plaintiff 
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appealed agaigst the order rejecting the plaint. The appeal was 
heard by Couch, C.J., and Markby, J. 


Mr. Woodroffe for the appellant, —The first plaint set out the 
claim under the mortgage; it did not pray for a decree on any 
covenant in the mortgage. {Coucu, C.J.—Why could the 
plaintiff not have taken the mortgaged premises in execution ? | 
Because it was part of the decree thathe should not do so without 
bringing the mortgage-deed into Court, It was one of those notes 
appended to the decree which have recently become common, 
but of which the legal effect is doubtful. The practice, no doubt, 
arose in consequence of mortgagees pressing all their remedies 
at once. | MARKBY, J.—I think you are mistaken as to the 
effect of the note to the decree; its object is to prevent the 
plaintiff avoiding an account.| It is true that this i¥ a suit an 
the same cause of action as the former one, .but that cause of 
action was not adjudicated upon. [Coucu, C.J.—As a general 
rule, if a suit isso framed that the plaintiff may have a certain 
decree, and he chooses not to take it, he cannot sue again. | 
It is different in the case of a mortgage; the niortgagee may 
pursue all his remedies simultaneously. In the present instance, 
the plaintiff elected to take a money-decree, but the judgment did 
not determine his right to the other remedies. [Covog, C.J.— 
Could you not escape from your difficulty by obtaining special 
leave to attach the property on notice to the defendant? Perhaps 
this appeal had better stand over till you have_made that 
application, | 


The appeal was accordingly adjourned, and subsequently 


Mr. Woodroffe, on behalf of the plaintiff, and upon notice 
to the defendant, applied before Markby, J., for an order 
to enable the plaintiff to execute the decree by the attachment 
and sale of the mortgaged premises (the plaintiff being willing 
to consent to assale with the approbation of the Registrar of the 
High Court, if the defendant would consent thereto), or for such 
other order as the Court might be pleased to grant, 


Mr. Kennedy, for éhe defendant, opposed the application on the 
ground that the Court could not thus vary its decree. If there 
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had been an order for sale, the Court might have made a per- 


sonal decree for the “balance, but the natural and ordinary 
remedy was by foreclosure. A Court of Equity will not sell 
mortgaged property without allowing the mortgagor a, yeason~ 
able time to redeem. Mortgaged property ought not to be made 
the subject of a money-decree. Relyłhg upon that princrple, the 
defendant did not defend he suit. |The learned Counsel proposed 
to read an affidavit filed by the defendant on the 8th of August. 
Mr. Woodroffe objected. The motion was fixed for August 2nd, 
and stood over for Mr. Kennedy’s convenience. The affidavit 
contained charges of fraud: and the plaintiff had no notice of 
it; it cannot, therefore, be referred to—Courjon v. Courjon (1). 
Mr. Kennedy.—That was an affidavit in reply. (Mr. Wood- 
roffe.—No, it was used to support the original affidavit.) Mr. 
Kennedy did nok press the point, but continued.| The cases have 
gone so far as to sow that an equity of redemption cannot be 
attached under an ordinary money-decree—Ramlochan Sirkar v. 
Sreemutty Kaminee Debee (2), and Brajanath Kundu Chowdhry v. 
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(1) 9B. L. R, App, 10. [It should 
have been séated in the report of that case 
that there also the hearing had been ad- 
journed for Mr, Kennedy’s convenience, 
and that the affidavit which he sought to 
read had been filed after such adjourn- 
Inent.] , 

(2) Before Sir Barnes Peacock, Ki., Chief 

Justice, and Mr. Justice Markby. 
The 22nd May 1868. 
RAMLOCHUN SIRKAR (PLAINTIFF) v. 
S. M. KAMINEE DEBEE (DEFENDANT). 


Appeal from the judgmont of Norman, J., 
dated 26th September 1867 (a). 


The Advocate-General for the appellant. 

Mr. Kennedy for the respondent. 

The judgment of the Court was deli- 
vered by 


Peacook, C.J.—The Court, at the con- 
clusion of the argument yesterday, in- 


timated its opinion upon the main ques- 
tion raised before us, viz., whether the 
injunction restraining the plaintiff from 
proceeding to a sale of the right, title, 
and interest of the defendant, under 
the decree of this Court of the 28th 
July 1862, until further orders, ought to 
be set aside. ‘The learned Judge who made 
the order of the 4th of July also issued 
the order for the injunction, 

The order is to restrain the appellant 
from further proceeding under the order- 
of sale and the decree made in the cause. 
It has been argued that the effect of 
it is to restrain the plaintiff not only 
from proceeding to sell under the order 
of the 4th July 1867, but also from pro- 
ceeding under the decree of the 25th 
Beptember 1865; and it was contended 
that the Court had no jurisdiction to re- 
strain the plaintiff from proceeding under 
the decree without a suit to set aside the 


(a) 5 B. L, R., 460, in foot-note. 
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show that the Court has a discretion&ry power, 


decree. It is now admitted, on the part 
of the defendant, that the injunction was 
not intended to restrain the plaintiff from 
taking proceedings under the decree, and 
therefore we will treat it as if it clearly 
expressed, what I think it did express, 
viz., that it was intended merely to re- 
strain proceedings under the order of the 
4th July. It is quite clear that the Conrt 
had power by order to stay proceedings 
under the order of the 4th July 1867 
without a suit for that purpose, and if 
it conld restrain the proceedings by an 
order, it might do so by an order for in- 
junction without a suit, and we ought not 
to reverse that order upon a mere matter 
of form. 

That brings us to the question 
whether there are sufficient grounds for 
restraining further proceedings under the 
order of the 4th of July. It is an order 
to sell the right, title, and interest of the 
defendant under a decree of this Court. 
The interest in that decree had been 
mortgaged to the plaintiff by a deed 
dated the 28th October 1859. By that deed 
the right, title, and interest of the defend- 
ant in the property, which was the sub- 
ject of the suit, and in the decree for 
recount which had been obtained, and 
in all decrees which should be obtained 
in that suit subsequent thereto, were 
mortgaged to the present plaintiff ; so 
that what the plaintiff wishes to be 
sold is merely an equity of redemption 
in the decree of 1862. 


It is unnecessary to determine whether 
the Court, in the exercise of a sound dis- 
cretion, would have allowed the plaintiff 
to sell the interest of the defendant in 
that decree, if there had been no mort- 
gage. I think it clear that the Court 
ought not to allo® a mere equity of re- 
demption in that decres to be sold. There 
ean be no doubt that, if that equity ofre- 
demption were exposed to sale, and the 
plaintiff were to give notice in the auc- 
tion-room of his morfgnage, the equity 
ofredemption would sell for nothing; and * 


HIGH COURT. a 


But even if the cases cited 


61 


1872 


it will not NUn UN 


OOKERJER 
v 


the Court ought not, in my opinion, to a 


allow the defendant’s interesis to be jeo- 
pardized by allowing the plaintiff to pro- 
ceed to sell the equity of redemption. 
Under these circumstances, it appears to 
me now, as it appeared to me yesterday, 
th@ the learned Judge was right in 
ordering the injunction, and that order 
ought to be affirmed. 

I was doubtful yesterday whether it 
ought to be affirmed with costs or not. 
I must confess that, looking to the aff- 
davit of Mr. Gillanders that he himself 
in one case, and he and his partner in 
another, had obtained two decrees against: 
the defendant for large amgunts, and that 


it had been matuafly agreed between Him . 


and the plaintiff that neither of them 
should execute their decrees against the 
defendant, but that they should both 
wait for payment of their respective 
demands under the decree of the 28th 
July 1862;—looking to thaf fact, and 
further looking to the fact that nego- 


tiations were going on „between Mr. - 


Gillanders and the plaintiff up to the 
20th of August for the purpose of pre- 
venting the plaintiff from proceeding to 
sell on the 22nd of August under the 
order of the 4th of July, I did think that 
the application for the injunetion, which 
was made in consequence of the repre- 
sentation made by the defendant in per- 
son to Norman, J.,on the 22nd of August, 
was made not for the purpose of protect- 
ing the interests of the defendant, but for 
the purpose of protecting those of Mr. Gil- 
landers. If it had appeared that this 
application was made substantially by 
Mr. Gillanders for his own benefit, and not 
upon the retaintr of the defendant, I should 
have thought that the order ought to be 
affirmed without costs. We, therefore, 
gave Mr. -Gillanders an opportunity of 
making an affidavit, or of being examined 
vivd voce, as to the circumstances under 
which the application for injunction was 
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present instancey The plaint- 


iff voluntarily took a®decree in this particular form in order 


made. The examination and cross-exa- 
mination have gone very far beyond that 
point: but as Mr. Gillanders is an at- 
torney of this Court, I was anxious that 
he might set his character clear with re- 
refence to his conduct in the suit 
in which the decree of 1862 was Wro- 
nounced, as well as in that in which the 
present order was made, I did not think 
it right therefore to stop the examination, 
The evidence which has been given is not 
sufficient to enable me to express any 
opinion upon many of the subjects which 
have been brought forward ; nor can I 
say whether the arrangement which Mr. 
Gillanders was anxions to bring about 
witf Ramlochun Si:kar was for the in- 
terests of the defendant. It is not neces- 
sary for me to express any opinion on 
those points, I do not see anything suffi- 
cient to enable me to say that Mr. 
Qullanders was violating his duty towards 
his client. ° There is one matter however 
npon which, I think, Mr. Gillanders acted 
very impropeyly ; and that was in taking 
an ijd á from the Receiver of this Comt of 
pioperty which was the subject-matter of 
a suit in whichhe was acting as solicitor 
for one of the parties. That tjdrd was 
not taken openly in his own name, but 
in the name of a clerk or cashier in his 
office. Mr. Gillanders states that he did 
mention to one of the clerks of the Re- 
ceiver that he was the person beneficially 
interested in the tjdrd; but it does not 
appear that he mentioned that fact to 
the Receiver himself, or that the Receiver 
was aware of it from first to last. Mr. 
Gillanders states that it was a condition 
that the Receiver was not to put the 
ydrdddr into possession; that he had 
to bring a suit in the mofussil to obtain 
possession ; that he obtained a decree, 
which was afterwards reversed in the 
High Court; that, in consequence, he 
never got possession of the property ; 
and that he had to pay three years’ 
rent at the rate of Rs. 2,530 8 year, 
in addition to-the costs of the suit’ 


. A 


which he instituted. He swears positive- 
ly that all these moneys were paid 
by himself; that he has not been repaid 
the amounts; and that he has no claim 
against any one in respect of them. Still 
the course which he adopted in taking 
that ydrd is not the less objectionable. 
Upon the main question, Mr. Gillanders 
has satisfled me that the application 
which the defendant made to the Court 
on the 22nd August 1867 was not made 
at his instance: that he had advised her 
brother and her mooktear that, in his 
opinion, an application of the kind would 
not succeed ; and that they then stated 
that they wonld make it themselves, He 
says that they asked him to allow a 
clerk in his office to make a copy of an 
English petition which they had got, and 
that he gave his copsent. He says that 
after the application to Norman, J., he 
was sent for by the Judge as being 
the ‘attorney of the defendant Kaminee ; 
that she was in Cont at the time he 
arrived ; and that Norman, J., asked the 
lady if she had any attorney, and that 
she said Mr. Gillanders was her attorney, 
and he accordingly undertook the pro- 
ceedings in the matter. I, therefore, look 
upon this substantially as an application 
made on behalf of the defendant. Wnder 
these circumstances she is ‘liable to her 
attorney for the costa in this matter, and 
I, therefore, think that the ordinary rule 
should be followed, and that the order 
being affirmed, it ought to be affirmed 
with costa. The order, however, will be 
modified by striking ont the words “and 
in the decree made in the same, dated 
the 21st day of September 1865.” 

It is tue that the defendant endeavours 
to impeach the judgment of 1865, 
and she charges that the plaintiff did 
induce her not to set up any defence to 
that action; but her application did not 
rest upon that ground alone,—it rested 
also upon the ground that, if the plaint- 
iff were allowed® to proceed to sell her 
rights and interests in that decree, it 


t 
VOL. XJ, 


HIGH COURT. . 


to get moré\speedy execution than he could otherwise have 
done, and it Nas a condition of the deeree that the property 


would be highly injurious to her inter- 
ests, and it appears on the affidavits in 
the casé that the order of 4th July 1867 
was obtained by the plaintiff without his 
bringing to the notice of the Court that 
the interest which he was about to sell 
was merely an equity of redemption in 
the decree, It was discretionary in the 
Court to order a sale or not; and if all 
the facts had been brought to the notice 
ofthe Court, I think it would not have 
ordered a sale of the equity of redemption 
in the decree, I do not think that the 
defendant, under the circumstances of 
the case, ought to be deprived of her 
costs of this appeal upon the ground of 
her having endeavoured to impeach the 
judgment of 1865. 

It ig not necessary to decide this ques- 
tion upon any other grounds than those 
I have mentioned. I, however, think it 
right to mention that, in my opinion, 
there is vory great doubt, whether, in the 
present case, the prohibitory order of 
the 19th June 1867 was correct. It is 
clear that the right, title, and interest of 
the defendant in the decree of 1862 was 
not a mere debt. The decree declared her 
right in immoveable property, some of 
which at least was out of the local limits 
of the ordinary original jurisdiction of this 
Court. The Sheriff, under a writ of exe- 
cution fom this Court, could not have 
attached the interest which the decree 
declared the defendant to have in the 
property in the 24-Pergunnahs. The 
prohibitory order is merely in the nature 
of an injunction to her, which possibly 
might have been issued against her as 
being in the jurisdiction of this Court, 
commanding her not to alienate her in- 
terests under the decree of 1862. It 
appears to me thatdt was not an execu- 
tion. If it was merely an injunction and 
not an execution, there was no authority 
for issuing the order of sale of 4th 
duly 1867. Act VIII of 1859, s. 221, 


enacts, “ that when all the necessary pre- 
liminary measures have beef taken, where 
any such are required, the Court, unless 
it seo cause to the contrary, shall issue 
the proper warrants for the execution of 
the decree.” The Act proceeds in g. 223: 
“If the decree be for a houso, land, or 
other immoveable property, in the occu- 
pancy of a defendant or of some person 
on his behalf, or of some person claiming 
under a title created by the defendant 
subsequently to the institution of the snit, 


_the Court shall order delivery thereof to 


be made, &c ;” and so with regard to pro- 
perties of other descriptions ; so that for 
an attachment it is necessary that a writ 
or a warrant should jssue. we ~a 

With reference to the jurisdiction’of 
this Court, it is directed by the Charter 
that oll writs issued out of the Court 
should issue in the name of the Queen; 
and an order of this sort restrain- 
ing the defendant from alienating under 
the decree, though served by the Sheriff 
on the defendant at her own house, was 
not a writ of execution. As an order of 
injunction restraining her from alienat- 
ing her equity of redemption, it might be 
served on the defendant within the juris- 
diction of this Court, and it was served 
by fixing it on the onter dpor of her 
dwelling-house ; but if it Was an exe- 
cution against the interest which the 
defendant was by’ the decree declared to 
have in the immoveable property, it 
ought to have been attached by a notice 
fixed on the property itself, the subject- 
matter of the execution, and that could 
not have been done by the Shoriff, becanne 
it was beyond the jurisdiction of this 
Court. It could have been done only by 
an officer of the Court of the 24-Pergun- 
nahs where the land was situate under an 
execution of the decree of this Court 
upon its being sent there for execution 
under the provisions of Act VIII of 1859, 
8, 284, and the following sections (a). - 


(a). Areport of the jud@ment on appeal in the case of Troyluckmohun Tagore v. Gobind 
Chunder Sen, referred to by Norman, J., in hig judgment in this case, will be found in the 
Englishman Newspaper of the 17th February 1868. There are notes only of the judg- 


ment in the Registrar's office, / 


~ 


y 


63 


1872 


NEERUNJUN 


MooKERJEE 
v. 
OOPENDRO 
NARAIN DEB. 


64 


1872 


NEERONJUN 


MI OOKERJEE 
v. 
QOPENDRO 
NARAIN DEB. 


3 
BENGAL LAW REPORTS. , (VOL. X, 


should not be sold; that was part of the decrfé, and was 
absolute and final: the plaintiff, when he tool the money- 
decree, bound himself to relinquish his rights over the property. 
The order now prayed for would, if granted, be a great hard- 
ship on the defendant. -A sale under attachment by the Sheriff 
is very different from a sale by the Registrar under decree., Even 
if the Court now saw its way to altering the decree, it could 
only do so by putting all payties on the footing on which they 
would have been if the decree had originally been for sale. 
Another objection to the order is that execution has already 
issued under the decree both against the person and against 
other property of the defendant. 


Mr. Woodroffe in reply.—(His Lordship intimated that the 
learnéd CounseMneed only address his argument to the question 
as to whether the Court was bound by the note appended to the 
decree.) Neither Peacock, C.J., in Ramlochun Sirkar v. Sree- 
mutty Kaminee Debee (1), nor Phear, J.,in Brajanath Kundu 
Chowdhry v. S. M. Gobindmani Dasi (2), go the length of saying 
that the equity of redemption cannot, under any circumstances 
whateversbe sold; nor, in fact, is there any authority for such 
a doctrine: on-the contrary, there isa large number of cases. 
in which rights arising out of an equity of redemption have 
been dealt with. Nor is there anything in Act VIII of 1869 
which prevents the Court from selling the equity of redemp- 
tion when the mortgagee is the party who is plaintiff. The 
words, therefore, in the- note to the decree cannot mean that 
the Court has not the power to sell, nor can they mean that 
under no circumstances spl the Court make an order for 
sale, because if it werewgo, it might happen, if the plaintiff 
chose to sue on the covenant in the deed, and the defend- 
ant had no property besides the mortgaged property, that the 
plaintifPs right would be defeated ; but it is perfectly clear that 
the mortgagee may press all his remedies at one and the same 
time. This note forms-no part of the decree; it is simply 
intended to show that the equity of redemption cannot be, 


(1) Ante, p. 60, l (2) 4 B, L. R, O C, 83, 
) \ 
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attached or xi without the special leave of the Court; see 1872 
Mackinnon v. Gunnes Chunder Ghose (1).° Adah 


v. 
OOPEXDRO 


Magxsy, J.—This is an application made by the plaintiff to Nara Dex. 
obtain execution of a decree by sale of the equity of redemp- 
tion of certain property of which he is the mortgagee, the decree 
which he seeks to execute having been obtained in respect of 
the mortgage-debt in a suit which asked in the alternative for a 3 
decree for foreclosure or sale. He has made other ineffectual 
attempts to realize his money, and has now come back on his 
- original decree. The decree is in the usual form of money- 
decrees, but at the end of it is this note, which is described as a 
` note in the decree: “ The equity of redemption in the property 
comprised in the mortgage is not liable. to attachment and sale - 
under this decree.” Now, the first objection taken of titpant 
of the defendant is, that, quite independent of that note, as a 
rule of law governing this Court, the equity of redemption is 
not saleable upot a money-decree obtained by a mortgagee in 
respect of his mortgage-debt. I think that that contention must 
be considered by me as disposed of, for the purposes of this case 
at least, by the observations of Peacock, C.J., in the appeal 
case of Ramlochun Sirkar v. Sreemutiy Kaminee Debee (2), to 
which reference has been made, I sat with the Chief Justice in 
that case, and whether or no that particular observation of the 
Chief Justice was assented to by me does not appear, bufat any 
rate I should act upon it for the purposes of this case. It was a 
considered observation, and is not at variance with any decided 
case. The Chief Justice distinctly says, after noticing that the 
property which the mortgagee sought to sell was the equity of ‘ 
redemption, that it is discretionary with the Court to grant or 
refuse the sale. 


Then it was objected by Mr. Kennedy that, whether that be 
so or not, the note which I have read is an absolute prohibition, 
so far ns this case is concerned, against the sale of the equity of 
redemption in execution. In his argument he seemed disposed 
to put it so high as an undertaking on the part of the plaintiff 
- i 7 
(1) 1 L J., N. 8., 370. * (3) Ante, p. 60. 
f a—J = 
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not to proceed against the mortgaged property, £ at any rate 
as a consent by the pl&intiff to that. I don’t think I can treat it 
as that. „It does not appear that the Court, at the time the case 
was before it, in any way intimated that that undertakingsshould 
be required; and the mere fact that the minutes of the decree 
were shown to the plaintiff's attorney, and assented to by him, 
does not imply any consent to the terms of the decree, but 
merely that the decree is dfawn up as it ought to be drawn up. 
with reference to the jadgment of the Court; and it leaves the 
question as to the true construction of the note still open. I had 
some-doubt during the argument upon that point. It seems to 
me, however, that the proper construction to put on it is that it 
does leave some discretion to the Court. The opinion which I 
have expressed upon the first point, I think, assists us to come 
to & conclusioN& on this point also. If it is discretionary with 
the Court, as the late Chief Justice says it is, either to grant 
or refuse execution by attachment and sale of the equity of 
redemption, it certainly would be strange if the Court, when 
granting the original decree, were absolutely to take that discre- 
tion away from the Judges who might be called on to execute 
the decree. The meaning of the late Chief Justice must be that 
in some cases it would be proper to execute the decree in that 
form, and.in other cases not. The Court, at the time it passed 
this decree, had not, and could not have had, the circumstances 
before it which would enable it to say how that discretion 
should be exercised. It therefore seems to me that it would be 
improper for the Court to do that which amounted to taking away 
a discretion, which by Jaw, according to the case which has been 
referred to, does exist. I think, therefore, that the more reason- 
able construction to put upon this clause is that contended for 
by Mr. Woodroffe, viz., that it was only meant as a guide to the 
Court which should have to execute the decree; and that, in this 
case, execution was not to issue against the equity of redemption 
as a matter of course, but only subject to the special order of 
the Court. 

Then comes the question how this discretion should be exer- 
cised in this case. It is said that there was something in 
.the nature of bad faith on tlre part of the plaintif in asking 
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for a cree this form. When Mr. Kennedy referred to 
his client’s affidavit, the decision in CBurjon v. Courjon (1) 
was not before me: but without deciding whether, that affi- 
davit can be read or no, I consider that there is nothing 
in it to show why execution, should be refused. The only ground 
stated is that the plaintiff had some idea of escaping the ordinary 
results of a decree for foreclosure or sale by getting a money- 
. decree. I do not think it is reasonable to conclude that; because 
the plaintiff, or the persons who were advising him, must have 
known what extreme difficulty there is in this Court for a mort- 
gagee to obtain execution on a money-decree against the mort- 
gaged property. I think I ought not, even if I look at the 
affidavit, to give any weight to it—the more so as the plaintiff 
has had no opportunity of denying the statement. 

The next point is whether I should order exectition stmpttexter 
by attachment and sale of the mortgaged property, or take the 
course which has been proposed by the plaintif. Mr. Woodroffe 
very fairly admits that the defendant ought not to be put into 
any worse position than if a decree for sale had been originally 
passed. I think the defendant should be put in the same posi- 
tion as if a decree for sale had passed in the first instgnce, with 
this exception, that, instead of there being a direction for an 
account to be taken in the usual way, the account should be 
treated as a final account at the time of the decree; the plaintiff 
to be entitled to no more than 6 per cent. interest from decree, 
On the other hand, I see no reason why the entire period of six 
months should now be allowed. There will be an order for sale 
in the terms of an ordinary decree for sale within four months 
from this date, with provision for the balance, if any, unrealized 
by the sale. I make no order as to the costs of this application. 
The plaintiff will have liberty to bid at the sale. 


Attorney for the plaintiff: Mr. Hatch. 
Attorney for the defendant: Mr. Camell. 


(1) 9 B. L. Re App., 10. 
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Before Mr, Justice Markby and Mr. Justice Ainslie. 
In THE MATTER OF THB Prrition or S. J. LESLIE.* 


Superintendence of High Couri—M & 26 Vict, c. 104, s. 15—Act VIII of 
1859, &. 119—Seiting aside part of Decree—Jurisdiction, 


Judgment was passed ex parte against a defendant who had not appeared. The 
defendant failed to show canse for setting aside the judgment under s. 119 of 
Act VIII of 1859. He now applied to the High Court, under s. 15 of 24 & 25 
Vict., c. 104, to set aside a portion of the decree as having been passed without 


_ jurisdiction. The Court 1efused to interfere. 


Tawrihead Mortgage Bank of India having sued S. J; Leslie, 
in the Court of the Subordinate Judge of the 24~Pergunnahs, to 
recover the amount due under a mortgage, and in default of pay- 
ment for sale of the mortgaged premises, obtained an er parte 
decree for the amount claimed with interest and costs, and in 
default of payment for sale; the decree further directing that, in 
the event of the proceeds of sale being less than the total amount 
of principal, interest, and costa, the plaintiff should be at liberty 
to execute the decree for any balance which might remain due 
against the defendant Leslie or his property. The defendant 
Leslie subsequently obtained a rule in the High Court, ealling 
on the Land Mortgage Bank to show cause why the decree should 
not be set aside as being made without jurisdiction. This rele 
was discharged on the 12th July 1872 (1), and Leslie thereupon 
applied for and obtained another rule, calling upon the Land 
Mortgage Bank “ to show cause why the decree of the Court of 
24-Pergunnahs, made on the 16th of October 1871, should not 
be set aside in so far as it directed that the plaintiffs should be 
at liberty to execute the decree for any balance that might re- 
main due after the sale of the property covered byethe mortgage- 
deed dated 13th September 1869, and why the proceedings 
taken in execution of the said decree in the Court of the Judge 


* Rule Nisi No, 767 of 1872, % 
(1) 9 P, Ts R. 171, 
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of Moorshedd@bad for recovery of such balance as aforesaid 
should not be quashed.” e 
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The petition upon which the rule was granted stated that, in  Pererion OF 


pursuance of the decree of the 10th October 1871, the plaintiffs 
(the Land Mortgage Bank) had put up for sale the mortaged pro- 
perty, and purchased the same themselves for Rs, 10,000; that 
under the said decree the plaintiffs had caused to be attached the 
rent of the said mortgaged property%and had realized the sum of 
Rs. 1,500; that the costs of suit amounted to Rs. 421-5-3; that 


the plaint was filed at a time when the defendant $S. J. Leslie - 


was in no way personally subject tothe jurisdiction of the Court 
of the 24-Pergunnahs; that he did not werk for gain within the 
jurisdiction of the said Court; that the cause of action did not 
arise in the 24~Pergunnahs ; and that the said decree, so far as it 
gave liberty to the plaintiffs to sue out execution agains 
defendant or his property, other than the mortgaged property, 
was illegal and made without jurisdiction; that the plaintiffs 
had transmitted the said decree to the Zillah Court of Moorshe- 
dabad for execution, and had issued execution for the sum of 
Rs. 21,302-13-7; and that the amount of rent realized by attach- 
ment should be carried to the satisfaction of the costse awarded 
under the decree. 


The Advocate-General offg. (Mr. Paul) for the Land Mort- 
gage Bank showed cause.—The suit for sale could oply be 
brought in the Court within whose jurisdiction the land was, 
and a Court decreeing a sale has power to decree payment of 
the balance, if any, remaining unpaid after the sale. The peti- 
tioner by his failure to appear lost his right to appeal. He 
cannot by the aid of s. I5of 24 & 25 Vict., c. 104, be placed 
in the position which by his own conduct he has forfeited. 
Further, the matter is concluded by the decision of this Court 
on 12th July. 


Mr. Woodroffe for Leslie.—A decree can be set aside in part, 
so far ag it is beyond the jurisdiction of the Court passing it— 
Mannu Lal v. Pegue (1). This Court came to the conclusion 

6 


(1) 9 B. LR., 175. 
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that the 24-Pergunnahs Court had exceeded its juyfsdiction, but 
did not set aside the de@ree so far as is now asked, because the 


Peririon or materials were not then before the Court. 


8. J, LESLIE, 


The judgment of the Court was delivered by 


AINSLIE, J.—We held at the former hearing that the Judge 
had jurisdiction to ascertain the debt due by the petitioner to the 
Land Mortgage Bank, and to make an order for the sale of the 
mortgaged property which is situated within the local limits of 
the jurisdiction of his Court, and to award the costs of the action 
to the plaintiff. We declined to entertain the question whether 
the decree should be set aside in part, on the ground that there 
was nothing before us to enable ua to make any declaration ag 
tothe extent to*which such an order should operate. It is now 
said that the materials necessary for distinguishing the portion 
of the decree that ought to be set aside were and are before us, 
though at that time this fact was overlooked. But it does not 
follow that we must modify the decree, because it is shown to us 
that it contains provisions which should not have been embo- 
died in is, This is an application under s 15 of the High 
Courts’ Act, asking us to proceed under the general pdwers of 
superintendence thereby vested in the Court, with a view to 
supply to the petitioner a remedy in lieu of that which he has 
lost by his own deliberate act. Under ordinary circumstances 
the petitioner would have been entitled to an appeal against any 
decree made by the Judge in the suit, and on such appeal this 
Court would have had power to confirm, reverse, or modify the 
decree of the lower Court, and so to make a proper decree in 
the suit: but s 119 expressly enacts that ‘‘no appeal shall 
lie from a judgment passed ex parte against a defendant who 
has not appeared,” and then proceeds to provide a remedy for 
a defendant who can establish to the satisfaction of the Court 
either that the summons to him was notduly served, or that he was 
prevented by sufficient cause from appearing when the suit was 
called on for hearing ; but it gives no remedy to adefendant who 
has wilfully or carelessly failed to appear after due service of 


summons. It has been found doth by the Court below and by 
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this Court Yat the petitioner failed to make out any right toa 
re-opening of the case under s. 119, “and that he has con- 
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sequently, by his own omission to attend to the summons, lost his EEN oF 


right¢o appeal against the decree. We are now, in effect, asked 
to restore to him the benefit of an appeal by dealing with the 
case under our general powers of superintendence. We do 
not think we are called on to consider in a proceeding in this 
form what may be the consequences*of the Bank’s taking further 
steps to realize the balance still due under the decree. The 
question is simply whether we ought to give an extraordinary 
remedy to a defendant who has deliberately thrown away his 
ordinary remedy. We think we ought not to do so, and that 
the rule should be discharged with costs. ~ 


4 
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* ORIGINAL CIVIL. 


Before Str ene Couch, Kt, Chief Justice, and Mr. Justice | Pontifes. 
F. F. WYMAN v, A. BANKS, 
Libel—Plaint, Rejection of—-Ironical Publication— Comment ine Newspaper. 


On the presentation of a plaint for libel, the Court must see whether the alleged 
libellous matter set ont in the plaint is really libellous ; if it is not, there ty no ground 
of action, and the plaint ought not to be admitted (1). 

Tf the words which are set out in the plaint are not a libel, the plaintiff cannot, 
by alleging that they were printed and published by the defendant with tha intent 
to injure the plaintiff, and bring him into publio scandal and disgrace, and to expose 
him to public scorn and ridicule, and to cause it to be suspected that the plaintiff 
was a dishonest person, and had been actuated by sinister and fraudulent motives, 
make them a libel; nor can the plaintiff by alleging that words are spoken ironi- 
cally make them libellous if they do not appear to the Court to be so. 


APPEAL against an order by Macpherson, J., dated the 
23rd August 1872, rejecting a plaint 
The plaintiff sought to recover the sum of Rs. 5,000 from 
the defendant, the printer and publisher of the Englishman’s 
+ 
(1) See Nawab Sidhee Nasir Ali Khan v, Qjoodhyaram Khan, 10 Moo. I. A., 540, - 
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Saturday Evening Journal, as damages for the pAblication of 
a false and malicious liBel. 

The plajntiff, a member of the Bengal Council, carried on 
business as a bookseller and publisher in Calcutta, and he was 
also a shareholder and director of the “ Calcutta Central Press 
Gompany, Limited.” He stated in his plaint that the working 
of the Company having been unfavorable during the year ending 
30th April 1872, : l 

“The plaintiff, towards the close of that year, in good fnith, and with- 
out any sinister design of profiting himself or his firm at the expense 
of the Company, proposed, on behalf of himself and his firm, to his co- 
directors, to guarantee to the shareholders of the Company a profit of 
at least 5 per cent. per annum on the paid-up capital of the Company, 
for the period of one year, on condition that he should bé made the 
manem itecto of the Company for that year.” 

This proposal was accepted by the directors, and set out in 
their report for the year. The plaintiff stated that he made it 
in the belief that the unfavorable working of the Company 
arose from divided management, and that his experience would 
enable him, if put in sole charge, to remedy this, The plaint 
proceeded as follows :— 


“The said defendant, well knowing the premises, and contriving 
and intending to injure the plaintiff, and to bring him into public 
scandal and disgrace, and to expose him to public scorn and ridicule, 
and to cause it to be suspected and believed that the plaintiff was a 
dishonest person, and had been actuated by sinister and fraudulent 
motives, in making the aforesaid guarantee on condition of being made 
the managing director of the Calcutta Central Press Company, 
and that he had undertaken to act as each managing director from 
unworthy motives, and by his said proposal had rendered himself 
a fit subject for contempt and ridicule, falsely and maliciously printed 
and published in Calcutta, on the 30th day of July 1872, in the 
aforesaid weekly newspaper, of and concerning the plaintiff, and of 
and concerning his conduct * * * * the following ironical falsa 
and malicious libel, that is to say, 

c While walking along Wellesley Place, I saw approaching me an 
ancient-looking man, walking painfally, and, I thought, pensively, 
with the aid of a hardly less ancient-looking stick. The long, lank 
locks reaching down on either side to a somewhat snuffy coat collar,— 

` 


` 


VOL. XJ y HIGH COURT. 


the peculiar aih of respectability, combined with pauperism, that mark- 
ed the old man’® gait, could hardly be mistaken. Surely it must—no, 
it cannot—y es, it is—yet how can it be? The very image but then 
I never knéw him to go without—it is, by Pollux it is, indeed, my old 
friend “Diogenes l But he was without his lantern, There was the 
familiar placid smile, a little sadder-perhaps than was his wont ; 
his eyes were fixed, as usual, on the ground ; and, as usual, he was 
muttering inwardly. He would have passed me had I not grasped his 
arm {— 

‘My good Diogenes,’ I said, ‘I hope no‘ accident has happened to 
your i i , l 

‘Gone, gone, he replied, ‘ gone for ever? 

‘What! the lantern ?’ 

‘The lantern? Ah! much more than the lantern. Diogenes’ occu- 
pation’s gone, gone for ever.’ | 

“Good heavens,’ said I, f you don’t mean to say 

‘Alb l’ said he, ‘let me die in pence ; I’ve found an*honest man,’ 

‘An honest man,’ said I, ‘I feel faint ;—you look faint—come into the 
Great Eastern, and let us have ’ < Never more,’ snid he, ‘ never 





ae 








"more ;’ and handing me the following paper, which he told me,, would 


explain all, went on towards the river. 

It occurred to me afterwards that he might have contemplated sni- 
cide : but I was gq occupied at the time, partly by surprise at the absence 
of the lantern, and still more so by the shock his explanation caused 
me, that, I grieve to say, I neglected to take any measures for his 
safety. As soon as I had somewhat recovered my breath, I opened 
the paper he had given me; and here it is for the benefit of your 
readers,” 

Then followed the report of the directors of the Calcutta 
Central Press Company, already referred to, announcing their 
acceptance of the plaintiff's offer to guarantee 5 per cent, on 
condition that he was appointed managing director. After this 
the article proceeded :— i 

u To comment upon this would be to paint the ltly ; to gild refined 
gold. I would congratulate the citizens of Calcutta, but that I fear 
their singular good fortune is coupled with fhe loss of my dear old 
friend. 

In order fully to appreciate the remarkable character of F. F. Wy- 


man’s offer, it should®be understood that the Company had suffered 
in the last two years a caslr loss s Rs. 4,000, and that daring’ 
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the last twelve months, its business had fallen off to the extent 
of upwards of Rs. 12,000. After this I would suggest that, when 
he brings in his bill to reform the municipality by the introduc- 
tion of the elective principle, some member of the Council, should 
propose as an amendment that the entire control of our municipal 
affairs should be vested in F. F. Wyman.” 


MacpuHeErson, J., rejected the plaint as disclosing no cause 
of action. 


The plaintiff appealed on the following grounds :— 


Firstly—That the article was libellous and did constitute a cause 
of action. : l 

Secondly.—That the plaint ought to have been admitted, and the de- 
fendant.caled upon. to appear and answer to the matter therein alleged. 


-Mr. Woodroffe for the appellant.—The article is primd fact 
a libel; it is wholly satirical and ironical. The writer evidently 
means that Diogenes’ occupation was not gone; that he had not 
found an honest man; and that the good fortune of the citizens 
of Calcutta was no good fortune at all; in fact, that the defend- 
ant was*dishonest. In Zhe Queen~y. Dr. Browne (1), which 
was an action for libel, Holt, C.J., said on motion to arrest 
judgments “Twas shown for cause to arrest judgment that 
there was no cause to charge the defendant, because he said no 
ill thing of any person, and all he said was good of them: to 
which it was answered and resolved by the Court that this was 
laid to be ironical, and whether ’twas so or not, the jury were 
judges.” See also Boydell v. Jones (2). [Covon, C.J.—Ifyou 
charge in a plaint, that language is used ironically, do you con- 
tend that that constitutes a cause of action, and that the plaint 
ought not to be rejected ?] When the plaint is presented; the 
duty of the Courteis simply to see whether, on the face of it, 
supposing what it alleges is true, it discloses an, injury. The 
question whether the words were or were not used in an ironical 
sense is one for the jury at the trial, or in this Court for the 
Judge as representing the jury; see Jenner v. A’ Beckett (3), 

L 


(1) Folt, 425, (2) 4M’ & W., 446. - (3) L. Ra 7Q.B., 1. 
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where Mellor and Hannen, JJ., expressed the opinion that 
it was for a jury, and not for the Court, to consider whether 
the words there charged to be libellous did or did not go beyond 
the limits of fair criticism. It might happen that on the trial 
the plaintiff could prove antecedent facts tending to show malice 
on the defendant’s part. [Pontirex, J.—Ought not such 
facts to be set out in the plaint?] That is not necessary 
under s, 260f Act VIII of 1859. [Couon, C.J.—In Howard v. 
Mull (1), the plaint was originally rejected by Arnold, J., but 
was admitted on appeal. I do not, however, remember the grounds 
upon which it was admitted, nor does the report give any inform- 
_ation on the point: but the words there complained of were 
clearly libellous. If the allegations had been true, Mr. Howard 
would have been dismissed from his situation.] In Lakshmi 
Ammél v. Tíkarám Tovaji (2), the Madras High Court said- 
“Tt does not, we think, appear that the subject-matter of the 
plaint does not constitute a cause of action. Whether there 
appears to be a cause of action that is likely to succeed is not the 


“question. It is enough, we think, if it appears that the subject-. 


matter alleged raises a fair question of claim or right for trial 
and determination between the plaintiff and the party made 
defendant. Where that is the case, the plaintiff is entitled to 
institate his suit, and to have it regularly proceeded with and 
fully heard, and a decree pronounced upon the matter in question.” 
In rejecting this plaint, Macpherson, J., did constitute Inmself a 
Judge of the probability of the plaintiff's success: all that he 
should have donë was to determine whether the plaint on the face 
of it disclosed a claim for trial and determination; and see 
Fray v. Fray (3). The writer of the article either meant that 
the defendant was a knave or a fool. [Coucua, C.J.—You 
must satisfy us that a writer in a newspaper may not fairly 
comment upon this matter, and question a particular person’s 
ability to prepare the municipal bill. Ponrirex, J.— There 
is nothing in the article to imply dishonesty]. ‘The law grants 
no greater immunity to @ writer in a newspaper than to any 
other individual—Campbell v. Spottiswoode (4). The article is 


(1) 1 Bom. H. O. Rep., App., 85. (3) 17 0 B., N. S., 603, 
(2) 1 Mad. H.C, Rep, 240, © “ (4) 3B. &8., 769. 
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intended to, and well might, convey to the minds ot persons who 
should read it the idea that the defendant is a dishonest man, itis 
therefore a cause of action— Barnett v. Allen(1). [Coucu, C.J. 
—It would not become a libel because people believed it to be one. | 
If that were the common belief, it might be given in evidence: 
thus, in the case of a caricature, the remarks of. persons as to its 
likeness to the person caricatured are admissible in evidence. 
The new Evidence Act (I of 1872) goes further: by s. 32, cl. 8, 
Illustration n., impressions are relevant facts, I submit that the 


- learned Judge ought in any case to have admitted the plaint, 


giving leave to the defendant to move to have it taken off the 
file, the question would then have been argued, as a demurrer 


would be in England—Fray v. Fray (2). 


— ~o x Cur. adv, vuli. 


The judgment of the Court was delivered by 

Covos, C.J.— This is an appeal from the decision of Mac- 
pherson, J., rejecting a plaint in an action brought by the 
plaintiff F. F. Wyman for a libel which he alleged had been 
published concerning him in a newspaper called the English- 
man’s Saturday Evening Journal. Some allusion was made by 
Mr. Woodroffe, who appeared for the appellant, to the plaint - 
having been rejected by the learned Judge without hearing the 
arguoteat of Counsel. We understand that no application was 
made to the learned Judge to hear Counsel. If any such 


- application had been made, Counsel would have been heard. 


We have had the advantage of hearing Counsel with regard to 
the plaint being admitted, and we are able to form our judg- 
ment after the matter has been argued. The alleged libel is 
set out in the plaint, and there are also allegations which show 
that F. F. Wyman is a gentleman filling a public capacity, and 


- that the facts which are commented on in the „newspaper are 


true. The question is whether the plaint shows & cause of 
action. Now, in an action for libel, it is a question for-the Court 
whether the words which are complained of constitute a ground 


(1) 3 H. & N., 876. ` (2) 17 O. B., N. B., 608. 
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of action; and for that reason the words alleged to be libellous 
are required to be set out in the declaratfon or plaint. That is 
the law in the Courts in England, and the same daw must 
prevail here, altliough the procedure is somewhat different. 
The Judges in the ease of Wright v. Clements (1) clearly state 
this. Lord Tenderden says:—‘ In actions for libel, the law 
requires the very words of the libel to be set out in the decla- 
ration, in order that the Court may judge whether they consti- 
tute a ground of action; and unless a plaintiff professes so to 
set them out, he does not comply with the rules of pleading.” 
And Holroyd, J., says :— “ Where a charge, either civil or erimi- 
nal, is brought against a defendant arising out of the publication 
of a written instrument, as is the case in forgery or libel, the 
invariable rule is that the instrument itself must be set out in 
the declaration or indictment; and the reason ‘Of that is that 
the defendant may have an opportunity, if he pleases, of ddmit- 
ting all the facts charged, and of having the judgment of the 
Court whether the facts stated amount to a cause of action, or 
a crime. For it is clear that, whenit can be shown distinctly 
what the instrument is upon which the whole charge depends, 
that instrument must be shown to ‘the Court, in orderethat they 
may form their judgment. A. defendant is not bound to put the 
question as a combined matter of law and fact to the jury, but 


has a right to put it aga mere question of law to the Court,” 


Another English case in which this rule is recognized is*Blagg v. 
Sturt (2). That is an answer to the argument of Mr. Wood- 
roffe that at all events this question must be submitted to a 
Judge of this Court acting both as judge and jury, and ought 
not to be determined on the question whether the plaint should 
be admitted. If the words which are set out in the plaint or 
declaration are not a libel, the plaintiff cannot by alleging, as he 
has done in the present plaint, “ that the defeadant printed and 
published them, intending to injure the plaintiff and to bring 
him into public scandal and disgrace, and to expose him to public 
scorn and ridicule, and to cause it to be suspected and believed 
that the plaintiff was a dishonest person, and had been actuated 


by sinister and fraufulent motives,” make them one; nor can the 


(1) 8 B. & A, 506, P (2) 10 Q. B., 899, 
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plaintiff by alleging that words are spoken ironically make them 
libellous, if they do not?appear to the Court to be’sò The rule 
that the plaintiff cannot thus extend the meaning of words 
beyond their natural import is clearly shown by the case of 
Wheeler v, Haynes (1). This Court, sitting now in appeal from 
the decision of Macpherson, J., has to do what Macpherson, J., 
had to do, to see whether the alleged libellous matter which 
is set out in the plaint is really libellous. If it is not, there is 
no ground of action, and the plaint ought not to be admitted. 
In determining whether the word “ honest” is used ironically, 
and it is meant that the plaintiff was dishonest, we must look 
at the whole article. We must look at the context, as well as 
the words which are said to be ironical. Looking at the whole 
article, it appears to me that the first part about Diogenes can- 
not’ be understood to mean that F. F. Wyman was a dishonest 
man. I do not think it can at all fairly be understood to bear 
that meaning ; and with regard to the latter part of the article, 
where the writer says :—“ In order fully to appreciate the remark- 
able character of F, F. Wyman’s offer, it should be understood 
that the Company has suffered in the last two years a cash loss 
of Rs. 4,000, and that during the last twelve months its business 
had fallen off to the extént of upwards of Rs. 12,000. After this I 
would suggest that, when he brings in his bill to reform the muni- 
cipality by the introduction of the elective principle, some member 
of the Council should propose as an amendment that the entire 
control of our municipal affairs should be vested in F. F. Wyman:” _ 
that is nothing more than a comment which the writer might fairly 
make on the facts which he had stated. I can see nothing in this 
article which goes beyond a fair comment on the acts of F. F. 
Wyman as a public man, and the first partabout Diogenes is mere- 
ly an attempt by the writer to make a little fun at the expense of 
F.F. Wyman. I cannot look upon this as a libellous article. 
I think that the decision of Macpherson, J., was right. ‘The 
appeal must be dismissed, 


Appeal dismissed. 
Attorney for the appellant: Mr. Oliver. 


(1) 9 x & E., 286. 
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Before Mr. Justice Kemp, Mr. Justice Macpherson, and Mr. Justice Ainslie, 
In THE MATTER OF THE Petition or HURIS CHUNDER MITTER* 
Moonsiff, Dismissal of—High Court—English Committee—Jurisdiction. 


A Moonsiff having been dismissed by an order of the English Committee, consist- 
ing of four Judges of ‘the High Court, applied to a Division Bench, consisting of 
the Chief Justice and Mitter, J., to re-consider his case. The-Chief Justice having 
dismissed his application, while Mitter, J., considered that he was entitled toa 
re-hearing, he appealed under cl, 15 of the Letters Patent. The Court considered 
it unnecessary to enter into the merits of the questions raised, and held that the 
Moonsiff haying been removed by an order of four Judges forming the English 
Committee, no Division Bench had any power to reconsider, omftview, or sot aside, 
or to order the Judges of the English Committee to re-consider, review, or set 
aside the decision of the English Committee, 


Tr facts of this case were as follows :— 


Baboo Huris Chunder Mitter, Moonsiff of Burdwan, was 
removed from his office by a Resolution of the English Com- 
mittee, composed of four Judges of the High Court, dated the 
15th September 1871. He thereupon presented a petition to a 
Division Court consisting of Couch, C.J., and Mitten, J., pray- 
‘ing that the Court would be pleased to “ re-consider and review 
their said resolution.” e 


Mr. Woodroffe appeared in support of the petition. 


The following judgments were delivered, on lst March 1872, 
by Couch,-C.J., and Mitter, J. :— 


Coucu, C.J.—Myr. Woodroffe made an application to this 
Division Court that we should re-consider and review a decision 
of the English Committee, which was made on the 15th of 
September 1871, by which the applicant was dismissed from 
employment for (as Mr. Woodroffe described it) abuse of his 
judicial position. 


* Appeal No. 2 of 1872, under cl. 15 of the Letters Patent of 1865, from an , 


order of Couch, C.J. dated the Lst March 1837, 
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The grounds upon which the application was made were simi- 
lar to those upon whid¢h a like application was’ made to the 
Court in the case of the Moonsiff of Pollas. 


The application of that Moonsiff has been heard by a.Court - 


composed of five Judges, and judgment has been given that the 


application should be refused (1). 


(1) The resolution of the High Court, 
dated the 27th July 1871, in the case of 


. the Moonsiff of Pollas, and the decision 


on his application for a review, dated 
the 29th January 1872, were as follows :— 


Prespat: Mr. Justice Norman, Officiating 
Chief Justice, Mr. Justice Loch, Mr. 
Justice L, S. Jackson, and Mr, Justice 
E. Jackson. 

Read the following correspondence :— 
A letter from the Judge of Dacca, 

No. 142, dated 16th February last, report- 

ing the result of his personal enquiry into 

the cause of certain arrears on the file of 

Baboo Deenonath Mullick, Moonsiff of 

Pollas, as evincing wilful and systematic 

disobedience on the part of the Moonsiff 


_ of the law and the Circular Crary of the 


High Court. 

' A letter from the TT TE Registrar, 
High Court, to the Moonsiff of Pollâs, 
dated Srd April 1871, No. 1046, suspend- 
ing that officer and calling upon him to 
show cause why he should not be remov- 
ed from hisoffice. 

A. letter from the Officiating Registrar 
to the Judge of Dacca, informing him of 
the foregoing suspension, and intimating 
that the explanation called for from the 
Moonsiff should be submitted through 
him (the Judge). 

A letter from the Judge of Dacca, 
No, 531, dated 21st June 1871, forwarding, 
with comments, the Moonsiff’sexplanation 
and the diary of the Moonsiff’s Court. 

After full consideration of the forego- 
ing correspondence and papers, the Court 
proceeds to put on record the eonclusions 
it has arrived at in respect of the Moon- 
siff, Baboo Deenonath Mullick’s conduct, 
and the action it deems it necessary to. 
take. z 

* It is shown that, instead of taking up 


The reasons which the Court 


and deciding contested cases when the 
Witnesses are in attendance on the day 
fixed for hearing, the Moonsiff habitually 
postpones them. On the day to which 
the hearing is adjourned, instead of tak- 
ing the adjourned case immediately after 
any routine or other business which will 
not admit of delay, giving it priority 
over cases in which there has been no 
adjournment, the Moonsiff habitually 
takes up small and unimportant cases 
which go to swell his returns. These 
postponements are made without any re- 
ference to the interest of the suitors, or 
the duty of a judicial officer as regards 


witnesses who attend in obedience to a 


summons. 

One caseis a sufficient illustration of 
the delays of such cases in the Court of 
the Moonsiff of Polls. 

No, 428 wasa suit for the possession 
of land instituted on the 4th of April 
1870. After the issues were framed 
(29th Apriland 16th May), the 17th of 
June was fixed for the hearing. 

On the 17th of June witnesses attend- 
ed, but were not heard. 

Postponed to 7th of July with a simi- 
lar result, 

Postponed to 9th of July with a like 
result, 

Postponed to 15th of September as 
before. 

Postponed to oath October. Defend- 
ant’s witnesses in attendance as before. 

Postponed to 17th November. Wit- 
nesses attended. Three of plaintiffs wit- 
nesses examined. 

Postponed to 18th November. Wit- 
nesses attended. Three witnesses ex- 
amined for plaintiff, one for defend- 
ant. 

Postponed to 198th November, Defend- 
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gave in that. judgment I think are applicable to the present 
I gee no distinction between thé two cases; and for the 


Case. 


auts witnesses attended. Three of 

defendant’s witnesses examined, 

_ Postponed to 8th December. Three of 
defendant’s witnesses’ present not heard. 
Postponed to 22nd December. Defend- 

ant’s witnesses not heard. 

Postponed to 28rd December. Defend- 
ont’s witnesses not heard, Witnesses 
Bont oway. 

Postponed to 31st December. Plaintiff 
petitioned to make defendant a witneaa. 

Postponed to 12th January 1871. 
Defendant examined. Local enquiry or- 
dered, and case further adjourned. 


In January, on the thirteenth of the 
days for which the case was fixed, it was 
discovered that a local enquiry was neces- 
gary, a mattor which the Moonsiff, if he 
bad taken up the case and paid proper 
attention to it, would have found ont on 
the 7th or 9th of July. 

The Moonsiff professes to give an ex- 
planation of the causes of the several 
adjournments. The postponement on the. 
17th of Jane was made by the Moons! ff’s 
predecessor ; the 7th of July may there- 
fore be taken as being the first day on 
which the case stood on the Moonsiff’s 
list as an adjourned case, The Moonsiff 
writes:— 

On the 7th of July 1870 decided one 
original suit, 7 of 1870; fixed issues in 
four cases; and examined sixteen wit- 
nesses, of whom five were oxamined in 
original snit, 954 of 1869. 

The Moonsifi’s diary shows what was 
the work which he did on this 7th of July. 
A copy of the entries on that day shows 
that in i 

No. 954 of 1869, three witnesses for 
plaintiff, and two for defendant, were 
examined. Postponed becanse there was 
no time to decide it. 

No, 713. Three witnesses for plaint- 
iff examined. Postponed because there 
was no time to decide it. 

One decree ex parte, two witnesses. 


HIGH COURT. t 
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No. 785. Two witnesses examined, 


Postponed, 

No. 776. One witness for plaintiff, 
and two for defendant, examined. Case 
postponed, , 

No.: 1085. One witness for plaintiff. 
Case postponed, 

Four cases, issues framed. 

The 8th was a holiday. 

On the 9th the Moonsiff says he disposed 
of one original suit, four claim cases under 
8. 246 of Act VIII of 1859, and framed 
issues in four original cases. Examined 
eleven witnesses. The diary is ns follows: 

One claim admitted on evidence of two à 
witnesses, Ee 

One rejected, four witnesses. 

One suit decreed ex parte. 

One claim admitted, two witnesses a 
heard. 

Qne certificate case, two witnesses. 

One witness heard for deoree-holder e 
in claim case, ` 

Four cases, issues framed ex parte. 

The Moonsiff, by way of* explanation 
why the claim and other cases were taken 
up before the adjourned case, says : ~—“ As 
Saturdays are devoted to the hearing 
of miscellancous cases, X disposed of 
several cases of that kind og that day, 
including claims to attached property 
undor s. 246 of Act VIII of 1859, and I 
had no time left on that day to take up ‘ 
the case No, 428.” 

The Judge notes that this excuse is 2 
not warranted by the memorandum - 
book of cases fixed for hearing, which ~ 
shows suits for hearing in every stage, 
from the hearing of the plaintiff's wit- 
nesses to final decision, to have been fixed 
for hearing on Saturdays just the same 
as on other days. 

The Judge has gone through the 
details of work done by the Moonsiff on 
cach of the several days on which the 
postponements occurred, and the conelu- 
sion at which he arrives is that, in four 
days out of five, the Moonsiff did not 
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reasons given in that judgment, which it does not-appear to me 
necessary to repeat ndw, it having been seen “by Mitter, J., 


THE Panrrios I think the appucdaon in the present case ought to be refused. 


oF Hux 
Onurees 
MITTER, give anything approaching to n fair day’s 
work, and adds that ho thinks the diary 
shows that the Moonsiff systematically 
put off contested cases, and took up ex 
parte cases to the great injury of the par- 
ties in the contested and more important 
eases. The Judge adds:—“The book 
shows incontestably that the greater part 
of every day’s work was regularly post- 
poned day by day.” He says :— “Tt is 
not possible to believe that the great bulk 
of the postponements were not attribut- 
m able to the indolence and indifference 
of the Moonsi He points ont “ the 
great and unjustiuiable inconvenience and 
expense to which the snitors and wit- 
nesses were subject.” 

In the opinion of the Court these con- 
clusions of the District Judge are fully 
made out, 

. One thfing is certain that the Moonsiff 
has habitually neglected the plain duty 
of taking Up, and of hearing out, each 
case on the” day fixed, na rule to which 
the attention of judicial officers was 

~ pointedly calJed by the Circular Order of 
the 13th of October 1863, No. 31, 

The Circular Order of the 7th of 

Decembérd865, No. 30, contains a warn- 

_ ing that the Court will not allow the law 

‘and orders which require that each case 

shall be taken up in its appointed time, 

and then and there tried out, or regularly 

. adjourned for some sufficient cause, to be 
treated as a dead letter. 

The Court warned judicial officers who 
should disregard the Circular Order of 
October 1863 that they would render 
themselves liable to disnfisanl. The Court 
pointed out that it was determined to en- 
force its orders, and expressed its convic- 
tion that severe example would be need- 
eq. It seems to the Court that the occa- 

a sion for making that example has come ; 
that Deenonath Mallick, late Moonsiff of 
Pollâs, must no longer retain an office, 
‘the duties of which he is either unable or 


~ 


unwilling to perform. ‘The Court accord- 


ingly, in the exercise of the power vested 


in it by s. 38, Act VI of 1871, is pleased 
to order that Baboo Deenonath Mallick, 
Moonsiff of Pollés, in Zillah Dacca, be, 
and he hereby is, removed from the office 
of Moonsiff. 

Ordered, that one copy of the foregoing 
order be forwarded to the late Moonsiff, 
Baboo Deenonath Mullick, for his infor- 
mation, and another copy to the Judge of 
Dacca for his information and guidance, 


Before Sir Richard Couch, Kt, Chief 
- Justice, Mr. Justice Loch, Alr, Justics L. 
8. Jackson, Mr. Justice Macpherson, and 
Mr. Justios E. Jackson, 


In THE MATTER OF THE PETITION oF 
DEENONATH MULULICK (LATE Moonr- 
SIFF OF POLLAS). 


Tux judgment of the Court was deli- 
vael by - 


Covos, O.J.—In this case nn applica- 
tion was originally made to myself and 
Glover, J., by Mr. Woodroffe, on be- 
half of the Moonsiff of Polls, who 
had been removed from his office by an 
order of the Judges of this Court who 
form the English Committees, Consider- 
ing that it raised a question of much 
impo tance, I thought it desirable that 
the application should be heard by my- 
self and the other Judges of the Com- 
mittee who were acquainted with the 
manner in which the case had been dis- 
posed of. 

; Mr. Woodroffe contended that, as the 
Court now derives ita powers from Act 
Vi of 1871, the Bengal Civil Courts’ Act, 
the removal or suspension of a Moon- 
siff under s. 33 of that Act must be 
either a judicial proceeding, and be ordered 
by one of the Division Courts sitting in 
the usual way; or, if it is to be con- 
sidered an executive rather than a 
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Mirrer, J.—The petitioner in this case was the Moonsiff of 
Burdwan, and ‘vas removed from his offic8 by an order passed by 


judicial act, it must be the act of the 
whole Court ; and inasmuch as the Moon- 
sif in this case had not been so removed, 
his case ought to be re-heaid. 

8. 33 of the Bengal Oivil Courts’ 
Act, 1871, provides that the High Court 
may appoint a commission for enquiring 
into the alleged misconduct of any 
Moonsiff, and on receiving the report of 
the result of the enquiry may, if it 
thinks fit, remove him from office, or 
suspend him, or reduce him to a lower 
grade, Tho High Court may algo, under 
the same section, without appointing any 
Commission, remove or suspend any 
Moonsiff, or reduce him to a lower grade. 
The section, it appears to me, includes 
two classes of cages: one, where the Moon- 
siff is charged with misconduct, and it is 
proper that there should be a formal and 
public enquiry into the truth of the 
charge; the other, where, from general 
misconduct, or neglect of duty or in- 
capacity, it may be necessary to remove 
or suspend him, or redace him to a lower 
grade. In the former-cases there will baa 
regular judicial enquiry, the provisions of 
Act XX XVII of 1850 being made appli- 
cable: bat the High Court is not, we think, 
bound, on receiving the report, to make 
any farther enquiry, or to allow the Moon- 
siff to he heard by way of appeal against 
the report, The Court may, if it is satis- 
fied with the report, at once remove or 
suspend, or reduce him to a lower grade. 
The act of the Court may be considered 
a judicial one, as the Court determines 
whether there is just cause for the 
removal or suspension; but it by no 
means follows from this that the Court is 
to adopt all the forms of a judicial 
enquiry. And it appears to us that by 
this Act the Court has vested in it the 
powers which the Government had, and 
which were reserved toit bys. 25 of Act 
XXXVI of 1850, and the Moonsiff being 


7. 


removable at pleasure, the Court may 
remove or suspend him upon making such 
enquiry, and giving him sach an oppor- 
tunity of being heard os it may think 
fit. We think a Moonsiff ought not to be 
removed or suspended as a punishment, or 
reduced to a lower grado, withont having 
had an opportunity of being heard: but 
the mode of hearing is in the discretion 
of the Court, and it is not bound to adopt 
any particular mode, The rale that a 
person cannot be removed from an office, 
without having an opportunity of being 
heard, was afirmed by the House of Lords 
in The Queen v. Saddler’s Company (a), 
and although in the aaesef an officer're- 
moveable at pleasure, a removal without’it 
might be valid, we think this Court 
ought to adopt the rnle when it exercises 
the powers conferred upon it by this Act. 

Mr. Woodroffe contended that the re- 
moval or suspension of a Moonsiff under 
the Act is a judicial proceeding, and 
must be had in open Court before a 
Division Court, with the forms of a 
judicial enquiry, as in the case of the 
guspension of an attorney by the Court 
on ita original side; or, if not, as the 
duty is to be performed by the Cowt, 
it mast be the act of the wholg of the 
Judges. . 

8. 18 of 24 & 25 Vict, œ 104 (the 
High Courts’ Act), provides “subject 
to any laws or regulations which may 
be made by the Governor-General in 
Council, the High Court established in 
any presidency under this Act may, by 
its own rules, provide for the exercise, 
by one or more Judges, or by Division 
Courts constituted by two or more 
Judges of the said High Court, of the 
Oligmal nand appellate jnrisdiction 
vested in such Court, in such manner as 
may appeaf to such Court to be con- 
venient for the due administration of 
justice.” 


(a) 10 H. L. La., 404, 
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the Judges of the English Committee of this Court on the 15th 
of September 1871. He now applies to us for a re-consideration 
of his casq, urging, among other grounds, that the Judges of the 
English Committee had no authority to pass the order. above 
referred to, and that the said order is otherwise invalid, inas- ` 
much as it was made without hearing him through his Counsel, 
notwithstanding that he had asked for leave to be so heard. I 
am of opinion that this contention is valid, and that the petitioner 


is entitled to a re-hearing. 


In accordance with the opinion of the Chief Justice, the ap- 
plication was dismissed; and the petitioner preferred this appeal 
under the Lettera Patent, 1865, cl. 15. 


« Now, if cannot have’ been the intention 
of the Legislature that, whilst judicial 
duties of the gravest importance, either 
civil or criminal, may be performed by 
one Judge, or a Division Court composed 
of two Judges, the other duties of the 
Court, many of them being of little im- 
portance, and some purely ministerial, are 
to be performed by all the Judges. It 
would be, we might almost aay, absurd 
to suppose this. The section must not 
be construeds strictly, but liberally and 
comprehensively: and we think the 
meaning of the Legislature cannot be 
carried ifito complete effect except by 
construing jurisdiction to include the 
exercise by the Court of all powers, either 
of an original or appellate nature, which 
are conferred upon it. And for the 
same reason, the word ‘ jurisdiction’ in the 
86th clause of the Charter should receive 
the same construction, We may refer to 
s. 15 as containing powers which it 
could not have been intended that all the 
Judges must concur in ‘exercising. 

Since the passing of the Bengal Civil 
Courts’ Act, no formal rule has been made 
as to the exercise by the *Conrt of the 
powers contained in it, but asa rule the 
powers have bean exercised in some cases 
by the Judge in charge of the English 


Department, and in others by the Judges 


® 


composing the English Committee accord- 
ing to the nature of the case, in the 
game manner ns similar powers were exer- 
cised by the Court before the passing of 
the Act. The case of the present appli- 
cant has been disposed of in the same 
manner as it would have been if a formal 
rule had been made, It has been deter- 
mined on its merits by the same Judges 
and I do not consider that the absence of 
a formal rule furnishes a ground for a 
re-hearing of the case, 


The application is therefore rejected. 


JAOCKBON, J.—The judgment just deli- 
vored is the judgment of nsall: and I 
wish only to add the following state- 
ment :— 


It appears that, since the passing of Act 
AVI of 1868, and of Act VI of 1871, 
the cases of four Moonsiffs have been 
inguired into with the result of their dis- 
missal from office; and in each case the 
matter was decided by the Judges com- 
posing what is called the English Com- 
mittee, In the case gf Baboo Deenonath 
Mullick, the present petitioner (as algo in 
the other cases), the fullest opportunity 
was given to him of making his de- 
fence and justification, and that defence 
and justification were most fully consi- 
dered, 
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Baboo Amarendernath Chatterjee for the Moonsiff. [Mao- 
PHERSON, J.—What is the nature of thi8 proceeding ? Suppose 
we make an order, how is it to be carried out? Your applica- 
tion to the Division Bench was a review, and the senior Judge 
made an order rejecting it. Thereisno-appeal.] If your Lord- 
ships think that the English Committee are wrong, and that 
the Moonsiff was entitled to be heard, he might make a substan- 
tive application to be restored to his post. There is nothing in 
the law to enable the Judges of this Court to form an English 
Committee, and to give the Committee the power to do certain 
acts. Suppose a‘ Commissioner took it upon himself to dismiss 
a Moonsiff? [ MACPHERSON, J.—Bat this was done by the High 
Court.| It was done by the English Committee who are 
entrusted with powers to do certain ministerial acts. They 
cannot act as a Court. The proper way here would have been 
tò appoint a commission to enquire into the alleged misconduct 
of the Moonsiff under the provisions of Act VI of 1871. The 
words of cl. 15 of the Letters Patent of 1865 are large enough 


to include this case. The application to the Division Bench 


was a substantive application, on the ground that the English 
Committee had no jurisdiction. It is true that the word 
“review” is used in the petition, but it must be received 
"in the sense merely of a re-consideration of the matter. It is 
not just to restrict its meaning to the technical and legal sense. 
` A “review” is a re-hearing only by the same Judges who tried 
the case. The application was to a Division Bench of the High 
Court; not tothe English Committee. It is a hardship on the 
petitioner that he should be dismissed by the gentlemen of thé 
English Committee not as Judges, and without a hearing, 
instead of the proper course which is pointed out, by the law 
being adopted. 


- The judgment of the Court was delivered by 


MAOPHERSON, J. (who, after stating the facts, continued. )— 
Patting on one side the question whether the decision of the 
Chief Justice in “this matter is a judgment within the mean- 
ing of cl. 15 from which an’ appeal lies, it appears to us 
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isz that there is another and fatal preliminary objection to the 
ixan Whole application of the petitioner, which renders the proceed- 
cuz Parrroy 188 he hag taken wholly bad, and makes it unnecessary for us to 
os Hone enter now into the merits of the questions he desires to raise 


CAUNDER 
Mirren. before us. à 
Having been removed from his office by a resolution or order 
of four Judges of the Court (the English Committee), the 
° petitioner has applied to a Division Bench, consisting of two 
other Judges of the Court, praying the Court to review and 
re-consider the resolution which removed him. But it is quite 
clear that no Division Bench has any power to re-consider, or 
review, or set aside a decision of the English Committee, or to 
order the Judges of the English Committee to re-consider, or re- 
7 view, or set a aside their decision; and that no order which the 
first Bench could have made, or which we now can make, could 
by any possibility restore the appellant, or render it incumbent 
° on the English Committee to review their proceedings. That 
being g0, the petitioner’s application is wrongly conceived, and 
« must be wholly infructuous. We therefore decline to enter into 
the merits of his case. 

It is said that the Chief Justice, by heaving the petitioner, 
showed that he considered the application was one which the 
petitioner was entitled to make. But if the circumstances under 
which the application was heard are borne in mind, it will be seen 
that no*such inference can fairly be drawn from the fact of the 
petitioner having been heard. Before expressing any opinion on 
the case of Baboo Huris Chunder Mitter, the Chief Justice, in 
the matter of the Moonsiff of Polls, in order that the question 

é of the regularity, or otherwise, of the proceedings of the Eng- 
lish Committee” might be finally determined, referred the appli- 
cation to a Court of five Judges, consisting of himself and the 
four surviving members of the English Committee by whom the 
Moonsiff of Poll&s had been dismissed. That Bench, being 
composed of the members of the English Committee, whose 
decision was objected to, could and would, of course, have reviewed 
their decision if they had thought any injustice had been done. 

The Chief Justice, considering (as is usally considered by 
the Judges of this Court) thdt the unanimous decision of a 
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Bench of five Judges must be taken as conclusive on the ques- 1872 
tions disposed. of by it, and considering(as is the fact) that the | I" THE 
MATTER OF 


application of the present petitioner was clearly governed by the mee PETTEN 
decision of the five Judges în the Pollés Moonsiff’s case, simply CHUNDER _ 
decided that, for the reasons given in the Poll4s Moonsiff’s case, ij 
the application must be dismissed. It never became necessary 

for the Chief Justice to consider what order in particular the 

Division Court, of which he was a member, could make which i 
would benefit the appellant, There is nothing, therefore, in the 
mere fact of his having heard the petitioner before he dismissed 
the application which in any degree shows that the Chief Jus- 
tice meant, either directly or indirectly, to decide that a Division 
Bench could make any order setting aside or altering a decision 
of the English Committee, or could compel the ‘English Com- 
mittee to review their proceedings. 

It is urged that we ought not to deal with this matter strictly, 
or to treat it as if it were supposed to be technically an appli- : 
cation for review of judgment, such as may be made under the 
Civil Procedure Code. But whether we look at the casestrictly . 
or otherwise, we find that the petitioner’s object is always one “ 
and the same—to obtain a re-hearing of his case, and 4 re-consi- 

' deration of those matters which have already been considered 


‘by the English Committee of four Judges, who, having consi- 


dered them carefully and fully, ordered the petitioner to be 
removed from office. ‘Whether the procedure of thee English 
Committee and their final order were legal and valid, or other- 
wise, there the order is: and there is nothing in the Charter 
which authorizes us, or any other Division Court, to review, or 
re-consider it, or to set it aside, 

Supposing we were to say that the appellant should have been 
dealt with in a manner differing from that in which he was dealt 
with, in what respect would he be benefited? His position would 
be exactly what it is now, and he would be no nearer restoration 
than he is at present. 

The petitioner’s application being entir ely wrongly conceived 
and inofficious, we dismiss this appeal. ' 
i Appeal dismissed, 
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In re THOMAS NEWTON (Appetranz). ` 


[On appeal from the High Court of Judicature, North-Western 
Provinces, Allahabad.] l 


.Barrister—Suspension—Malus Animus. 


An order of a High Court suspending a barrister from practice for five years set 
aside on the ground that, although there had been grave irregularity, there was no 
malus animus to show an intention to commit a fraudulent act. 


THIs was an appeal against two orders of the High Court; 
the first beimg-a rule calling on the appellant to show cause why 
he should not be suspended from practice, the other making an 
order for his suspension for five years. 

The facts of the case fully appear in the judgment of the 


. Judicial Committee. 


Sir R. Palmer, Q.C., and Mr. Bush Cooper, appeared for the 
appellant, and contended that the Judges, not having been put 
in motion by any one applying to the Court, but being them- 
selves the prosecutors, the proceedings were illegal; that no 
complaint had been made by the party alleged to have been 
wronged, and that the alleged misconduct was an error arising 
from a misconception of the law applicable to Mrs. Saunders’ 
case. They cited Emerson v. The Judges of Newfoundland (1). 
= Mr. Shapter, Q.C., on behalf of the Judges, submitted that no 
appeal would lie, and referred to the Letters Patent of 17th 
March 1866, s. 30. He also referred to Lechmere Charlton’s 
case (2), Ex parte Bayley (3), and Martin’s case (4). 

Their Lonpsurps gave the following judgment :— 

This appeal is brought by Mr. Thomas Newton, a barrister- 
at-law and an advocateof the High Court of J udicature for the 


* Present :—Tar Riant Hos’ste Sir Jauss W, Cotvire, Sir Josera Napies, BIs 
MONTAGUB Suite, AND ÑIR LAWRENOE PERL. 


e 
(1) 8 Moo. P. C., 187. _  @) 9B. & C, 691. 
- (2) 2 MyL & Cr., 316. , (4) 2 Ross, & Myl, 674. 
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North-Western Provinces, against two orders of that Court 1871 
dated, respectively, the 13th and the 27th of August 1870, Ix la 

The particular terms of these orders will be afterwards con~ 
sidered. It is sufficient for the present to state that they were 
made in the exercise of the power vested in the Court by the 
8th clause of the Letters Patent constituting it; and that, by 
the latest of them, Mr. Newton was suspended from practising 
as an advocate of the Court until the further order of the e 
Court. Liberty was at the same time giveu to him, at the 
expiration of five years from the date of the order, to apply 
for permission to resume practice, which, on the production of 
satisfactory proof of good conduct in the meantime (it was 
gaid), would be conceded to him. The effect, therefore, of the 
order was to suspend Mr. Newton from practising as an advo- 
cate of the Court, certainly for five years, and possibly fora 
longer and indefinite period. 

The following are the proceedings which resulted in this 
guspension :— 

On the 19th of Yuly 1870, Mr. Bramly, the Officiating Judge « 
of Allyghur, forwarded to the High Court a report of the ° 
proceedings in his Court on an application made by Mre Newton, 
on behalf of one Mrs. Saunders, for letters of administration to 
the estate of her deceased son, Paterson Tandy Sannders, im- 
puting improper conduct to Mr. Newton in that matter, and 
submitting to the Court whether such conduct was betoming a 
barrister. The precise nature of -the charges against Mr. New- 
ton will appear from the next proceeding. 

On the receipt of this communication, the High Court passed 
an order, dated the 30th July 1870, calling upon Mr. Newton, 
on the 10th of August following, to answer the matters stated in 
Mr. Bramly’s letter and report, “whereby it had been brought 
to the notice of the Court that he, Thomas Newton, had been 
guilty: of grossly improper conduct in that, whilst acting as 
Counsel for Mrs. Saunders, on application to Mr. Bramly for 
letters of administration of the estate of her deceased son to be 
granted to her, he, well knowing the said Mrs. Saunders not to 
be the administratrix of the deceased Paterson Tandy Saunders’ 
estate, obtained from the said Mrs, Saunders, and endorsed and 


90 


BENGAL LAW REPORTS, (VOL. X. 


1871 put in circulation a Government loan note for the sum of 


In gs Thomas Re, 3,000 belonging fo the estate of the said Paterson Tandy 


Saunders, and also certain other Government loan notes, the 


property of the said estate, the said Government notes having 


been endorsed by Mrs. Saunders as administratrix, although 
the said Thomas Newton was aware that administration of the 
estate and effects of the said Paterson Tandy Saunders had not 
been granted to the said Mrs, Saunders; whereby also it had 
been brought to the notice of the Court that Mr. Thomas 
Newton had been guilty of grossly improper conduct in the 
discharge of his professional conduct as an advocate, in having 
wilfully deceived the said Mr. Bramly in the course of the 
hearing of the said application for letters of administration, by 
informing him, on or about the 9th July 1870, that he was 
greatly surprised to hear that the said Paterson Tandy Saun- 
ders was illegitimate, whereas he, the said Thomas Newton, was 
well aware of the illegitimacy of the said Paterson Tandy 
Saunders, with some circumstances of aggravation concerning 
this latter charge, which itis unnecessary to state.” 

Mr. Newton appeared before the Court under this order, and 
made a ‘verbal statement in explanation of both charges. 
Evidence was taken, and a number of letters were produced in the 
course of ‘the inquiry. On its termination the Court acquitted 
Mr. Newton of the second charge, but pronounced his expla- 
nation i respect of the first to be unsatisfactory, in terms which 
will be afterwards considered; and, having commented on his 
conduct in respect of various new matters which had come out 
in the course of the inquiry, and on the perusal of the letters 
produced, determined to take further proceedings against him. 
The result was that, on the 13th of August 1870, an order, 
being the first of those under appeal, was drawn up in the 
following terms :— 

In tHe MATTER oF Tuomas NEWTON, an Apvooats OF THE CovRT. 

“It appearing to the Court that the above-mentioned Thomas New- 
ton, on advocate thereof, has been guilty of grossly improper conduct 
in the discharge of his professional duty as anadvocate in procuring 
his client, Catherine Saunders, to endorse as administratrix to Paterson 
‘Tandy Saunders’ estate three Government promissory notes, of the 
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aggregate value of Rs. 14,000, or thereabouts, viz., No. 099847 of 
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1871 


1854-55 for Re? 1,000, No, 098380 of 1856-57 for Rs. 10,000, Ix ka T 


both bearing interest at 5 per cent, and No. °$3{85 of 1859-60 
for Re. 8,000, bearing interest at (54) five and a half per cent. and 
belonging to the estate of Paterson Tandy Saunders, deceased, .he, the 
said Thomas Newton, well knowing that the said Catherine Saunders 
was not the administratrix of such said estate, and in endorsing and 
putting in circulation one of the said notes, to wit, the Government 
promissory note No, 994785 of 1859-60, for the sum of Bs. 3,000, 
bearing interest at õ$ per cent: and also in drafting a certain letter 
dated on or about the 14th day of April 1870, and in procuring the 
same to be copied by one Maria Hills, and signed and sent by the said 
Catherine Saunders to the firm of Gillanders, Arbuthnot and Co., of 
Calcutta, which said letter contained a statement or introduction in the 
words following, to wit :—' With reference to your lnd offer to 
advance money for the coming indigo season,’ which statement or intro- 
duction was known to the said Thomas Newton to be false, and inserted, 
with the intention of inducing the said firm of Gillanders, Arbuthnot 
and Co., to advance for the manufacture of indigo certain moneys, and 
with the intention of “procuring the said Catherine Saunders to pay to 
him, the said Thomas Newton, out of the moneys if and when so 
advanced a sum orsums of money on account of his fees as an sédvocate : 
and also in procuring employment as an advocate by means of a threat 
contained in a certain letter written and sent by the said Thomas New- 
ton to the said Catherine Saunders, and dated on or about the 27th day 
of January 1870, in the words following, to wit :—‘ If I do not &ppear 
for you, I fear the result, as I know all the particulars ; and recollect, 
if the answer is not properly put, you may lose all you have’ and 
generally in his behaviour and conduct in connection with his employ- 
ment as an advocate by the said Catherine Saunders at divers times in 
the months of January, February, March, April, May, June, and July 
1870. Now, the said Thomas Newton is hereby ordered to attend at 
the sitting of this Court, to be held at the Court-house, Allahabad, on 
Saturday, the 27th day of August instant, at eleven of the clock in the 
forenoon, to show cause why he, the said Thomas Newton, should not 
be suspended from the practice of .his profession’as an advocate of this 
Court within the jurisdiction of this Court.” 


Mr. Newton duly*appeared to show cause against this rule : 


and, on the 27th of August 187Q, the Court gave final judg- ` 


+ 
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1871 ment. It acquitted Mr. Newton on all but.the two first 
Ix re Tuomas charges, viz., the imputed misconduct in inducing Mrs. Saun- 
ders to endorse the Government notes, and the imputed miscon- , 
ductin causing her to write the letter to Guillanders, Arbuthnot 
and Co.; and finding that these two charges had been wholly or 
in part established against him, passed the order of suspension, 
which is the second of those under appeal. 
i Exception was taken at their Lordships’ Bar to this course of 
procedure. It wassargued first that the order of the 30th of 
July 1870, was objectionable, inasmuch as it prejudged the 
appellant’s case, by assuming that he “had been guilty of 
grossly improper conduct.” Their Lordships, however, are of 
opinion that, although this order may not have been very happily 
worded, the true construction of itis that Mr. Newton was thereby 
merely called upon to answer the matters stated in Mr. Bramly’s 
letter and report; such matters being, for the sake of con- 
venience, reduced into the two formal charges of professional 
misconduct set forth in the order; and that there was no inten- 
e tion on the part of the Court to prejudge the case, or to pre- 
° vent Mr. Newton from having the full benefit of any explanation 
of the matters charged, which he might be able to offer. That this 
was 80, is shown, their Lordships think, by the subsequent pro- 
ceedings.” It was next objected that the Judges improperly placed 
themselves in the anomalous position of being at once accusers and 
Judges’; and that they ought to have committed the conduct of 
the proceedings against Mr. Newton to some third person. And 
in support of this latter proposition, the case of Emerson v. 
The Judges of Newfoundland (1) was cited. In that case, 
whilst litigation between an attorney and his former client 
was still in some sort pending, though after payment under 
protest of the sum claimed, the Court, of its own mere 
motion, and not ‘on the application of the opposite party, and 
without previously calling upon the attorney eto explain his 
conduct, served him, with a notice to show cause, within four 
days, why he should not be struck off the rolls; refused to 
. enlarge the rule and give him further time to prepare his 


(1) 8Mgo. P, C., 167, 
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defence; and, on his failing to show cause within the four days, 1871 
made the rule *absolute. It is obvious that several of the cir- I pE Tuomas 
cumstances which induced this Committee to reverse that order 

do not exist in the present case. It is, however, undoubtedly 

true that, in delivering their Lordships’ judgment, Lord 
Kingsdown said that an explanation should.have been required; 
-and that, upon that explanation proving insufficient, “the proper- 

course would have been that some person should have been : 
instructed, on behalf of the Crown, to apply to the Court for a 

rule to show cause why further proceedings should not be taken.” 

Looking to the substance of the objection as applicable to this 

case, their Lordships think that there is a broad distinction 

between the charges originally brought by Mr. Bramly and 

those made for the first time by the order of the 13th of August 

1870. The High Courts in India exercise peculiar powers of 
superintendence and control over the subordinate Courts and the 
proceedings therein. It was, their Lordships apprehend, in the 

regular course of practice that Mr. Bramly should make the 

report, which he did make, of proceedings in his own Court; and = 

that he should complain, if he had ground of complaint, to the ° 
High Court of the supposed mala prazts of a practitioner over 
whom he had no direct power, but who, by virtue of being an 
advocate on the rolls of the High Court, had the right of appear- 
ing in the lower Court; and their Lordships are of opinion that 
the High Court was perfectly justified in taking action on that 
report and complaint by calling apon Mr. Newton to explain his 
conduct, Whether it would not have acted more regularly if it 
had placed the conduct of the further proceedings against Mr. 
Newton in the hands of a third party is another question. But 
the Judges have stated that they had not the means of doing so, 
and their Lordships must accept that statement; and they are 
disposed to think that, even on the authority of the case cited, the 
omission to do this is not a fatal objection to the subsequent pro- 
ceedings. Their Lordships, however, cannpt but regret that the 
learned Judges of the High Court, acting on letters which came 
to their knowledge in the course of the first inquiry, should have . 
thought fit, on the instant and without further inquiry, to frame 

new charges against Mr. Newton, awd thus assume the functions ` 
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of accuser and Judge. A very strong and clear case may arise 
in which such a course would be justified ; but the inconvenience 
of it is preat ; and the more manifest in the present case, 
inasmuch as the learned Judges found themselves obliged, 
in all but one instance, to abandon the charges.which they 
themselves had on the first impression suggested and framed. 
Their Lordships have deemed it right to make these observa- 
tions on the questions of form which have been raised before 
them. To decide, however, such a case as this upon a question 
of form would be far from satisfactory, and they therefore 
proceed to consider it upon its merits. 

They are relieved from the necessity of considering any but 
the two charges upon which Mr. Newton was finally suspended. 
Of the second of the original charges he was acquitted on the 
first proceeding against him. Of all but two of the charges 
embraced in the order of the 13th of August 1870 he was also 
acquitted, the Court being of opinion that, though the conduct 
imputed to Mr. Newton by those charges may have been incon- 
sistent with the rules and traditions which regulate the conduct 
of barristers in this country, and may not have been altogether 
unobjectionable even in India, it did not amount to that mala 
praxis on which the Court, having regard to the position and 
functions»of an advocate in the North-West Provinces, could 
fairly found any proceeding of a penal character. 

Their Lordships propose to deal first with the last of the two 
charges which the High Court thought were established against 
Mr. Newton, viz., that of having counselled Mrs. Saunders to 
write to Messrs. Gillanders, Arbuthnot and Co. the letter of 
the 14th April 1870. 

The facts admitted or proved concerning this letter are as 
follows :— 

Mrs. Saunders was a native woman, who, after cohabiting for 
several years with Mr. George Saunders, an indjgo planter in 
the Allyghur district, had been married by him some time before ` 
his death. The date of this marriage is now ascertained to have 
been the 17th October 1856, Under the will of her deceased 
husband she seems to have been tenant fôr life of his indigo 


‘factory and other property. , She'had several children by him, 
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born either before or after the marriage. One of them wasa 1871 


son, Paterson Tandy Saunders, who, tfnder his father’s will or lv ae 


otherwise, was possessed of several Government notes aggre- 
gating Rs. 14,000. Another was a daughter who had been 
married first to a person of the name of Nichterlein; and after- 
wards, after having been sued by him fox breach of promise of 
marriage, toa Mr. Kelly. George Saunders had been indebted 
to Mr. Nichterlein’s estate, which was in the hands of the > 
Administrator-General. Mrs. Nichterlein before her second 
marriage had made a gift of her share of this debt to her 
mother, or to her father’s estate ; but this gift was disputed by 
her second husbend; and the original debt, and the effect of 
Mrs. Nichterlein’s gift, appear to have been at the beginning of 
1870 subjects of pending or contemplated litigation. Mrs. 
Saunders had likewise a cross-claim against Nichterlein’s estate 
for the proceeds of indigo of a former season. On the 15th 
December 1869, Paterson Tandy Saunders died under age and 
unmarried. Shortly after his death, and on the 10th January 
1870, Mr. Newton, who had acted in at least one lawsuiton . 
behalf of Mr. George Saunders, and appears to have kept up i 
friendly relations with the family, wrote to Mrs. Saunders con- 
doling with her on the death of her son, and volunteering, 
if he were not then retained to act for her in that matter, some 
advice concerning the litigation between her and the Adminis- 
trator-General. It further appears that she was then pressed 
for money, and that she required funds both for the purposes 
of the indigo factory and for carrying on the suits pending, 
or about to be commenced, and that, in respect to the latter, 
Mr. Newton was to receive certain fees. In these circum- 
stances, she, under the advice of Mr. Newton, wrote and sent 
to Messrs. Gillanders, Arbuthnot and Co., merchants of Cal- 
cutta, the following letter :—“ Coel Factory, Allyghur, 14th 
April 1870. Dear Sirs,— With reference.to your kind offer 
to advance money for the coming indigo season, I write to 
inquire whether you would place at my disposal Rs. 30,000. 
On hearing from you, I will commence my indigo advances.” 
‘On the first inquirys that of July 1870, it came out on the evi- 
dence of Miss Hills, the governess and amanuensis of Mrs. Saun- - 
A—I4 ` 
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1871 ders, that if any money had been received from. Messrs, Gil- 

sad aaa — landers, Arbuthnot and*Co., Mr. Newton’s fees would have been 
paid. Mesgrs, Gillanders, Arbuthnot and Co., however, declined 

to make any advance, and nothing came of the application to 
them. The Judges of the High-Court, nevertheless, saw fit to 
make this transaction matter of charge against Mr. Newton. 

_ The view of it which they took-when they framed the charge in 
respect of it, which is contained in the order of the 13th 
of August 1870, was thus stated by the Acting Chief Justice :— 

s Again, you induced an uneducated woman, whom you were 

advising—whether wisely or unwisely matters not—to carry 

on certain litigation, whereby you hoped to secure to yourself, 
what I must call under the circumstances, the exorbitant fee of 

Rs. 3,800, to write to a Calcutta firm a letter drafted by you 

containing a false assertion, whereby that firm was to be induced 

to advance to Mrs. Saunders, for the purposes of her indigo 
factory, certam moneys, and which moneys that firm would 
naturally consider were to be employed for the legitimate pur- 
e poses of the factory, whereas a large portion was to be paid to 
š you for the purposes of carrying on litigation. It is abundantly 
clear that Messrs. Gillanders, Arbuthnot and Co. had never 
promised to advance moneys to Mrs. Saunders. That lady, from 
her manner to-day, we cannot doubt, had never heard their 
names before. The Court cannot but come to the conclusion 
that the statement made in the letter to Messrs. Gillanders, 
Arbuthnot and Co., as to their previous offer of assistance, was 
to your knowledge false, and that it was made for the purpose 
of obtaining money to pay your fees,” 

When, however, cause was shown against the rule, it came 
out that Mrs. Saunders, so far from having never heard the 
names of Messrs. Gillanders, Arbuthnot and*Co., had been in 
correspondence with them at various times between 1866 and 
1870, and had had various business transactions with them. It 
was further urged that the assumption that Messrs. Gillanders, 
Arbuthnot and Co. had offered to advance money to Mrs. Saun- 
ders, if erroneous, had deceived, and could deceive, nobody. And 
the High Court in its final judgment expressed its willingness to 

- assume “that it was from ‘information given him by Mrs. 
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Saunders that he (Mr. Newton) introduced the passage relating 1871 


97 


i i Ix ne TH 
to a former offer of advances.” The gist, therefore, of the offence ae ei 


imputed to Mr. Newton in respect of this transaction is reduced 
to this, viz., that he, knowing that a portion of the moneys to ba 
received from Messrs. Gillandera, Arbuthnot and Co. was to be 
employed in payment of.his fees, drafted for his client a letter 
calculated to induce that firm to believe that this advance was 
sought for a different purpose. It appears to their Lordships, 
after carefully. considering all that is said of this matter in the final 
judgment of the High Court, that the harsh view of the transac- 
tion there taken is not borne ont by the facts, and that the drafting 
of the letter cannot be taken to constitute such grave professional 
misconduct as would justify any part of the severe sentence passed 
on Mr. Newton. The letter is an application in the most 
general terms from an indigo planter for an advance of money 


for the coming season. Itis clear that Mrs. Saunders did want. 


moneys for the purposes of her factory. Their Lordships are 
not aware that such an application implies any undertaking that 
the money, if advanced, is to be earmarked ; is not to be mixed 
with the general funds of the planter; and that no part of it is 
to be withdrawn, even temporarily, and applied to a, purpose 
other than the cultivation or manufacture of indigo. If the 
lender chooses, he can, of course, take any security or guarantee 
he may think necessary, in order to have the money set apart 
and applied entirely to the purpose of producing the crop en the 
security of which he makes the advance; but here the loan 
was declined. All -that is established is that Mrs. Saunders, 
pressed for money to provide both for carrying on her factory, 
and for the prosecution of a suit in which she may well have 
hoped to recover further funds, wrote -this letter under Myr. 
Newton’s dictation, meaning to apply part of the money, in the 
first instance, to the payment of his feesin the suit. Looking to 
all that is established in respect of this letter, and to the absence 
of any complaint on the part of any person concerning it, their 
Lordships are of opinion that the order ‘against Mr. Newion 
cannot be maintained on this charge. 

They next proceed to consider the graver charge against him 


of having induced or advised his client to endorse the Govern- . 


” 
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1871 ment notes as administratrix of Paterson Tandy Saunders, 
a i when she was not entitled to assume that character. The facts 
proved, which particularly relate to this transaction, are as 

follows :— ; 
‘ On the th of April 1870, Mrs. Saunders wrote to Mr. 
Newton, inclosing one of the notes belonging to the estate of 
Paterson Tandy Saunders, and standing in his name, being a 
: note for Rs. 10,000, and asking him to get the note renewed 
in her name, and broken up into ten notes for Rs. 1,000 
each. On the 9th of April 1870, Mr. Newton wrote to Mrs. 
Saunders, to the effect that he had spoken to Mr. Clarke, the 
treasury officer at Allyghur, who had informed him that the 
note could not be renewed, nor interest paid upon it, until she 
i had taken out administration to her son’s estate. Thereupon, Mr. 
Newton was instructed to make, and did make, as Counsel for 
- Mrs. Saunders in Mr. Bramly’s Court, the application for letters 
of administration to the estate of her deceased son, describing 
him as a British subject who had died a minor and intestate, 
. The dgte of this application was the 2nd of May. On the 6th of 
May, the day before the usual citations were issued by the 
Judge, Mr. Newton, who had advanced some small sums to Mre. 
Saunders, received from her the security for Rs. 10,060 and 
two other Government notes standing in Paterson Tandy 
Saunders’ name and part of his estate, all being endorsed by her 
as administratrix of that estate. At the same time she executed 
to him a receipt admitting the loan of Rs. 200, and he executed 
to her a receipt for the notes, being the two receipts; and Miss 
Hills, in her aceount of the transaction, has deposed as fol- 
. lows :—“ Mr. Newton wrote the endorsements in pencil on the 
notes, and told me to write it small on the pencil marks; and 
I said at the time, ‘ Mrs. Saunders has not got the adminis- 
tratrixship, how can I write that ?’ and he said, ‘ Whatever 
blame there is will fall on me.’ I said nothing more. I then 
wrote the endorsements, Mra. Saunders Signed them.” 
The endorsements were special to Mr. Newton. One of these 
notes, being one for Rs. 3,000, he afterwards specially indorsed 
to the Delhi Bank, and that bank having demanded in 
. Calcutta a renewal of it, inquiry was made concerning the fact 

à ; 
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of the grant of administration to Mrs. Saunders, and so the 


transaction was brought to tbe notice*of Mr. Bramly, In I xe THowas 
NEWTON. 


the meantime a question had arisen in Mr. Bramly’s Court 
touching the legitimacy of Paterson Tandy Saunders, and 
whether administration of his estate ought to be granted to Mrs. 
Saunders as his mother and next of kin, or to the Administrator- 
General as representing the Crown. It appears to be now certain 
that Paterson Tandy Saunders was born out of wedlock; but it is 
suggested on behalf of Mr. Newton that he might nevertheless, as 
the son of a Scotchman, retaining his domicile, though resident in 
India, have been made legitimate per subsequens matrimonium. 
Their Lordships think that it is fortunate for Mr. Newton 
that the determination of this case does not depend upon this 
point. If it appeared that Mr. Newton, knowing that Paterson 
Tandy Saunders was born out of wedlock, had applied for letters 
of administration as if the deceased had been born in wedlock, 
and, pending that application, had caused Mrs. Saunders to 
endorse these bills in the character of administratrix when she did 
not possess that character, and had attempted to raise money 
on them for Mrs. Saunders, in the expectation that he might 
ultimately succeed in showing that the status of Paterson Tandy 
Saunders was to be regulated by Scotch law, and that under 
that law, though born out of wedlock, he was legitimate, their 
Lordships are of opinion that his conduct would have been 
almost without excuse. For the proof of legitimacy andvf the 
right of Mrs. Saunders to administration, and to a beneficial 
interest in any part of her son’s estate, would in that case have 
depended on the determination of a disputable, and possibly, 
very nice question, viz.:— Whether Mr. George Saunders, if his 
domicile of origin were Scotch, had not lost that domicile, and 
acquired an Indian domicile by settling as an indigo planter in 
India, and there dying. In the cases of Campbell v. Campbell (1) 
and Munro v. Munro (2), one of the principal issues was whether 
the father of the person whose legitimacy was in question had 
retained his Scotch domicile. And in bòth cases the facts on 
which the issue was determined were very different from thoge on 
i 


(1) L R 1., 8e. App., 182. ° (2) 7 CL & Fir., 842.. 
s ¢ 
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1871 which the like issue would have been tried in the case of Mr. 
Ix ke Txostas Saunders. But in truth this was not the defence of Mr. Newton 
in the High Court, nor need it be his defence here. The case 
which he made there was that when he first made the application 
for letters of administration, and when he caused Mrs. Saunders 
to endorse the notes, he did not know or believe that Paterson 
Tandy Saunders was born out of wedlock, and therefore had 
good reason to believe that in a few days she would possess the 
character which the endorsement attributed to her. And this 
fact has been found in his favor by the High Court. On the 
occasion of the first hearing, the Acting Chief Justice says :— 
s When you procured your client to sign the promissory notes 
as administratrix, you doubtless were under the belief that she 
would at once get administration granted to her, and we, there- 
fore, do not regard the act as so gravely criminal as it would 
otherwise have been. The opinion which we have formed on the 
second charge, which is made against you in the Judge’s report, 
that you possibly were not aware that any impediment existed 
e to the ebtaining of the administration by your client, enables us 
e to assume_in your favor that, when you procured your client’s 
signature as administratrix, you believed that in a very short 
time she would be in a position legally to assume that character 

and makeea good title to her son’s property.” 
If the High Court had found upon sufficient evidence that 
: Mr. Newton had advised Mrs. Saunders to make the endorsements 
as administratrix, knowing that she had no title, or a doubtful 
title, to obtain the grant of letters of administration, their Lord- 
ships would have felt that the sentence upon Mr. Newton ought 
° to bg confirmed. But the finding of the High Court negatives 
this knowledge: and upon this finding of the High Court, their 
Lordships feel that, although, in this matter, Mr. Newton has 
been guilty of a grave irregularity, which, in their opinion, is 
well deserving of censure, he has been acquitted of having acted 
with the malus animus, which is a necessary ingredient in every 
fraudulent act, and therefore that his conduct, though censurable, 
does not bear the character which the heavy sentence passed 
upon him would stamp upon it. Their kordships, therefore, 
- however unwilling to weaken ‘the hands of the Courts of India 
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in repressing. professional misconduct and maintaining a high 


before them, have come to the conclusion that m this case 
it is their duty humbly to advise Her Majesty to “allow the 
appeal, and to reverse the last of the orders against which it 
is brought, and in lieu thereof to order that the rule to show 
cause of the 18th August 1870 be discharged. They do not 
propose to recommend the reversal of that order, inasmuch 
as such reversal would imply- that no rule to show cause ought to 


have been made. They make no order or recommendation as 
to costs. 
Appeal allowed. 
Agent for appellant: Mr. Oehme. 


Agents for the Judges: Messrs. West and King. 


KISTOKINKER GHOSE ROY AND ANOTHER (DECRBE-HOLDRRS) V. BUR- 
RODACAUNT SINGH ROY AND ANOTHER (J UDGMENT-DEBTORS). 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 


Limitation—Act XIV of 1859, s8. 19, 20 (1)—Eecution of Decree—Courts 
established by Royal Charter— Proceeding to enforce decree, 


Where the High Court passes a decree on appeal from a Mofuasil Court, the Court 
which has to execute the decree of the High Court is governed by the fules which 
govern the execution of its own decrees, 

An appeal proscented to a decree is a proceeding to enforce a decree within the 
meaning of s. 20 of Act XIV of 1859. Also held there was such a proceeding 
where, on the judgment-debtor seeking to obtain leave from the High Court to appeal 
to the Privy Council, the execution-creditor intervened. 

The ruling in Chowdhry Wahid Ali v. Mullick Inayet Ali (2) that whether the 
decree of the lower Court is reveised, or modified, or affirmed, the decree passed by the 
Appellate Court ıs the final decree in the suit, and as such the only decree which is 
capable of being enforced by execution, not dissented from, except that it was sug- 
gested that in all cases it may be expedient expressly to embody in a decree of 
affirmance so much of the decree below as it is intended to affirm, and thus avoid 
the necessity of a reference to the superseded decree, 

Quere.—Can the ruling in Anundmayi Dasi v. Purno Chgndra Roy (3) be sup- 
ported ? 

Tars was ùn appeal from a decision of the High Court at 
Calcutta, dated the 27th November 1867 (4). 


* Present:—Tom Riemr Hon'sie Sie Janes W., Convine, SIB MonTaGuE BAITE, 
Se R, P, Corme, axD Bie L. PEEL. 


(1) Sce Act TX of 1871, 2nd Sched., Noa, 166 to 169. . 
(2) 6B. L. R, 52 i 


(3) Case No, 569 of 1865; 24 August 1866. (4) 8 W. R, 470. 
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standard of honor amongst those who are admitted to ‘practise 1x re Tnosras 


NEWTON. 
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1872 -= The facts were shortly as follows :— 
‘KISTOKINEER On the 25th March*1862, the appellants obtaimed a decree in 


GuHost Ror 


Buropa. the Zillah Court of Moorshedabad against the respondents for 
LA ames Ra. 9, 500, 

On 8th June 1863, the High Court on appeal affirmed that 
decree and ordered the respondents (then appellants) to pay - 
the appellants (then respondents) Rs, 350 as costs, with interest 

. from that date at 12 per cent. 

The respondents appealed to Her Majesty in Council. 

On the 8th April 1866, a proposal was made -by the respond- 
ents for a compromise, and a petition was filed praying “ for 
two months’ time for carrying on the appeal case,” which was 
in a counter-petition consented to by the now appellants. 

R Rs. 500 was about the same time paid in respect of the judg- | 
ment-debt, but the compromise was not carried out. 

On the 9th May 1866, the High Court (Kemp, J.,) struck 
the appeal off for want of prosecution. 

On the 22nd April 1867, the now appellants applied to the 
lower Court for execution of the decree. . 

The 1st, 4th, 5th, 6th, and 7th columns of the application were 
filled up as follows :— 



















Whether any Appeal | Whether any Com- 

hag been preferred | promise has bean 
Decree.| after the Decree or | effected after the 
not. Decree or not, 


The Amount of i 

The Amount of 

Poney ne BH Costs ordered to 
be paid. 



















































Es. Rs, A, P. 
25th |A regular appeal hav- | In the month of April | On account Costs of 
March| ing been is 1865, this compio- | of allow- the 1st : 
1862, | the Zill decree | mise was effected | ance 9,500 | Court 876-12-6 
was affirmed. with the judgment- 
Thejudgment-debtor | debtor: in one item | Interest of Interest 
A having madeanap-| the half of the} ths peri- up to 
peal to England; amountwillbepaid,| od during date 5285-0-0 
against it, and i and the remainder; which it 
according to instal-| was not ed of 
ments. <A petition | paid 1,150 | Hig 
was made on the Con 850-0-0 
8th April 1865, in | Total, Rs. 10,650 
20th Nov. 1865 (1). | the appeal to Eng- Interest 
land, and the pro- | Interest » | Up to ° 
ceedings in execu; | from date date  199-8-0 
tion were stayed. of decree . 
In Choitro 1270 [e up to date 7,590 [Total Rs,1,95t-4-6 
186b) Rs. 50 
paid, but the re-| Total, Rs. 18,240 
mamder was not 
paid according to e 
compromise. 
° (1) This was a clerical error for 9th May 1886. . 
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Upon this application being made, the Judge stated his opinion 1872 
that no step hid been taken since the 8th June 1863 to keep the een ee hea 
decree of the High Court of that date in force, and-he refused v, 0 


: Burropa- 

execution. CAVAT SINGH 

Upon this the appellant appealed to the High Court on the moe 
following grounds :—Ist, that he had three years from the 9th 
May 1866 within which to execute the decree; 2nd, that he had 
three years from the 8th April 1865; 3rd, that as the decree 
was one of the High Court at any rate as to the costs, the 
period of limitation was twelve years. 

The High Court (L. S. Jackson and Hobhouse, JJ.,) held 
that, so far as the costa of the High Court were concerned, the 
period of limitation was twelve years, but that as to his decree 
otherwise, the time for execution expired within three years ° 
from the 8th June 1863. : 


Against this order the appellants appealed to England. : 


Mr, J. D. Bell and Mr. Cutler for the appellants.—The time 

of limitation begins to run from the final decree, Hurree Bungsho « 
Banerjee v. Ramessur Banerjee (1), Bipro ‘Doss Gossain v. r 
Chunder Seekur Bhuttacharjee (2); and the reason is this, after a 
decree is confirmed by the High Court on appeal, the lower Court 
cannot alter it, and it therefore ceases to be a decree ofsthe lower 
Court, and the time must run from what has then become the 
decree— Onraet v, Sankar Dutt Sing (3) and Baépurdo Krishna v. 
Madhardo Rámráo (4). The decree on appeal becomes a new 
decree, see Act VIII of 1859, s. 361. The decree of the High 
Court is that of a Court established by Royal Charter. By 24° 
& 25 Vic., c. 104, the old Courts were abolished, and the High 
Courts were established under Charter; there was no provision 
in the statute to prevent the twelve years’ limitation applying 
to that Court in its appellate jurisdiction. ‘The decree having 
become that ofthe High Court, the twelve years’ limitation will 
apply——Chowdhry Wahid ‘Ali.v. Mullick Inayet Ali (5) and 
Bápuráo Krishna v. Mádharáo Rámráo (4). The Madras Court 


(1) 6 W. R., Mis., 38. è (4) 5 Bom. H. C. Rep, A. O., 214. 
(2) Noa. 583 of 1866. 65) 6 B. L. R, 82. 
(3) 5 B. L. R, App., 60, — 


A—19 : 
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has come to a different conclusion in a case decided there on 
4th March 1870—Arunachellathudayan v. Veludayan (1), but 
it is submitted that the decision of the other Courts is 
correct. But if the period be not twelve years, and the 
appellants have only three years from the 8th June 1863 unless 
steps have been taken to keep the decree in force, the filing of ` 
the petition on 8th April 1865 was enough to keep the decree 


‘ alive. The High Court could not have had the decision of the 


Full Bench in Bipro Doss Gossain v. Chunder Seekur Bhutta- 
charjee (2) before it; if so, they have decided contrary to it. 
That decision was approved of in Bhubaneswari Debi v. Mahen- 
dra Nath Chowdhry (8). Even a notice of an intention to exe- 
cute would be enough, and the principle simply is whether there 
has been a bond fide intention to execute, Maharaja Dhiraj 
Mahtab Chand Bahadur v. Lakhi Bibi-(4) and Ram Sahaye 
Singh v. Degun Singh (5), which was approved of by the Privy 
Council in Maharaja Dhiraj Mahtab Chand Bahadur v. Bulram 
Sing nae (6). 


Sir R. Palmer, Q. C., and Mr. Doyne for the respondents.—The 
words of the Limitation Act cannot be extended so as to bring 
the High Court in its appellate jurisdiction from Courts not estab- 
lished by Royal Charter within the rule allowing twelve years. 
The appellant himself in his application for execution rightly 
describes the decree as that of the first Court, and Act VIII of 
1859, 8. 212, when read together with ss, 361, 362, shows that 
the decree, when unaltered, is still the decree of the first Court. 
[Sir R. CoLLI®ER.—Then, if the High Court gives additional 
relief, are there two decrees, and must he apply for execution 
of both?] Yes, and the Chief Justice in the case of Brpro 
Doss Gossain Y. Chunder Şeekur Bhuttacharjee (1), referred 
to on the other afde, draws a distinction where there is a new 
judgment. [Sir M. Smırm.—On what ground then does the 
time ran from the date of the High Court decree?] Because 
the appeal proceedings are keeping the original decree in 


(1) 5 Mad. H. ©. Rep., 215, (4) 6 B. L. R., App., 146. 
. (2) No. 588 of 1866. . ©) 6 W. R, Mis., 98, 
(8) 3 B, L. R., App, 33. (6) 5 B, L. R, 611, 
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Court of Chancery is appealed to thé House of Lords and Kuroximxce 


affirmed, it is still the decree of the Court of Changgry. The ` 
effect of making the twelve years’ law apply would be to 
depart from the intention of the Legislature; the Act in 
question was passed when there were totally different Courts. 
[Sir J. Couvine.—By the Charter the original side retains the 
law of the Supreme Court, and the appellate side that of the 
Court from which the appeal came; and if Act XIV of 1859 
had not passed, the Statutes of Limitation would apply to the 
original side, and the regulation law to the appellate side from 
the Mofussil.| It was merely abolishing the names, but the new 
tribunals followed the law of the old ones. S. 19 of Act XIV of 
1859 shows what proceeding is referred to in s. 20. There must 
be an active proceeding and an actual litis contestatio. There 
is nothing to show the appeal was actually being contested, and 
the objeot of the Act wasto ensure due diligence. The Madras 
case that has been referred to on the other side appears to 
be more correct than the decisions in Bombay and Catfcutta. 

Their Logpsuirs delivered the following judgment :— 

This appeal, though the facts of it lie in an extremely narrow 
compass, has raised several questions of general importance and 
considerable difficulty. 

The appellants, on the 25th of March 1862, obtained a 
judgment against the respondents for the sum of Rs. 9,500, with 
interest from the date of the plaint, and costs of suit, on a claim 
founded on an agreement to pay to the appellant, Kistokinker, 
an allowance of Rs. 900 per annum by way of maintenance. 

The respondent, Rajah Burrodacaunt, appealed against this 


osm Kor 
v. 
BURRODA- 
CAUNT SINGH 
Roy, 


decree to the High Court of Calcutta; but by the decree of | 


that Court made on the 8th of June 1863, it was ordered and 
decreed that the decree of the lower Court shduld be, and the 
same was thereby affirmed; and that the defendant appellant 
should pay to the plaintiffs respondents the sum of Rs. 350, 
being the costs of the appeal, with interest thereon at the rate 
of 12 per centum per annum from the date of the decree to the 
date of realization. 


A. petition of appeal to Her Majesty in Council against the ` 
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decree was then presented by the Rajah. He tendered security 


E oean for costs, and the ushal reference was made to ascertain its 


Guoss 
v, 
BURRODA- 
CAUNT SINGH 
Ror, 


sufficiency, But the security was never perfected. On the 8th 
of April 1865, he presented a petition to the Court, suggesting 
that negotiations for a compromise between him and the appel- 
lante were pending, and praying that proceedings in regard to 
the appeal to England might be stayed for two months. On 
the same day the appellants filed a petition consenting to that 
application, and praying that the two months should be granted. 
The Court, on the 4th August 1865, made an order “ postpon~ 
ing the cage for two months, as there were hopes of the parties 
coming to an amicable settlement.” The two months expired 
on the 6th of October, and nothing came of the negotiations, 
and on the 9th of May 1866, the High Court struck the appeal 
off the file in default of prosecution. 

On the 22nd of April 1867, the appellants made their first 
application to the Zillah Court for execution against the respond- 
ents. Their application was in the tabular form, prescribed 
by. s.e 212 of the Code of Procedure, which requires the 
date of the decree of which execution is sought to be mentioned 
with, other particulars. The only decree so specified was the 
decree of the 25th of March 1862. But the fact of its affirm- 
ance on sppeal was stated in the next column, and the amount 
sought to be levied included the Rs. 350 decreed by the High 
Court as the costs of the appéal. On the 27th of April 1867, 
the Zillah Judge rejected the application for execution, on the 
ground that it was barred by s. 20 of Act XIV of 18659, 
no step having been taken since the 8th of June 1863 to keep 
the decree in force within the meaning of that section. 

The appellants appealed from that decision to the High Court, 
which, on the 27th of November 1867, ruled that, in so far as 
the appellants sought to realize the amount decreed to them by: 
the original decree, their application for execution fell within 
the three years’ limitation of the 20th section; but that, inas- 
much as their claim for the costs of the appeal, being Rs. 350, 
rested on the decree of the High Court, and that was. a Court 
established by Royal Char ter, they were entitled, under the 


* 19th section of the Limitation Act, to sue out execution for that 
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amount at any time within twelve years from the date of that 1872 
decree; and the case was sent back to the Zillah Court with EIs TOKINEER 
instructions to deal with it accordingly. The appellante have v. 


brought this appeal against so much of this order as held that cau Si Sinan 
their right to execution for any part of their demand was barred, 
but there has been no cross-appeal against that part of the 
order which was in their favor. 
The argument on this appeal has raised the following ques- > 
tions :— 
1st,—Is the execution of a decree of the High Court made on 
appeal from one of the Courts in the Mofuasil to be governed 
by the 20th or by the 19th section of Act XIV of 1859; or, 
in other words, is it subject to the three years’, or to the twelve 
years’, rule of limitation? s 
2ndly.— What is the effect of a decree of the High Court 
affirming a decree of a Zillah Court? Is it to be taken to 
incorporate the latter in itself, so that, for the purposes of exe ° 
cution, the decree to be executed is to be taken to’ be a decree 
of the High Court? 4 : 
3rdly.—If, on any ground, the decree to be executed in this 
case is to be deemed subject to the three years’ limitation, had 
anything sufficient to keep it in force within the meaning of 
the 20th section been done within three years of the date of 
the application for execution ? 
Upon the two first and general questions, there havt been 
conflicting decisions by the High Courts in India. The order 
under appeal appears to have been the earliest which decided’ 
that decrees of the High Court were within the 19th section. It 
has been followed at least in the case of Chowdhry Wahid Ali v. A 
Mullick Inayet Ali (1) in Bengal, decided as lately as the 6th 
of September 1870, and it has been recognized'as sound law by 
the High Court of Bombay in the case of Bapurdo Krishna V. 
Mádharáo Rámráo (2). But in two cases decided by the High 
Court of Madras on the 4th of March 1870 (3), it was ruled by 
Scotland, C.J. and Bittleston, J. (apparently without any dis~ 


(1) 6 B. L. R, 52. ¢ and A, P. Kunhi Perechan Kidavu v. 
(2) 5 Bom. H. C. Rep, A. O., 914. Chembakat Kasava Paniker, 6 Mad. H. 
(3) Arunchellathudayan v. Veludayan, ©, Bep, 215. . 
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__1872__sent on that point on the part of the other Judges composing 
BjsroxnkrE the Full Bench of the Court) that a decree of the High Court 
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Boneopa. made on appeal from a Mofussil Court is not a decree of a Court 
OANT | Sines establishel by Royal Charter, within the meaning of the 19th 
section of the Limitation Act, and is a: decree subject to the 
provisions of the 20th section of that Act. It may be observed 
that neither in these Madras cases, nor in that decided at Bom- 
bay, was the determination of this question essential to the deci- 
sion of the Court upon the particular appeal before it, since in 
none of them had the period of three years’ limitation, if calcu- 
lated from the date of the decree of the Appellate Court, ex- 
pired. This ruling, however, of Scotland, CJ., appears to have 
led to a re-consideration of the question by the High Court 

e of Bengal. 
, Their Lordships find that in a case, not cited at the Bar 
during the argument, which is to be found among the Full 
. Bench Rulings of the High Court of Bengal under date the 
12th of June 1871, Ram Charan Bysak v. Lakhi Kant 
Bannik (1), a Division Bench of the High Court referred for 
the determination of the Full Bench two questions in the fol- 
lowing terms:—lst, whether a decree of the District Court 
affirmed on appeal by the High Court becomes a decree of the 
last-mentigpned Court; and, 2ndly, whether execution of that 
decree of affirmance passed by the High Court is to be gov- 
erned by the provisions of s, 19 of the Statute of Limitation, 
Act XIV of 1859, or of s. 20 of that enactment, i. e., whether the 
rule of three years or of twelve will apply. The Full Bench, 
consisting of the late Norman, J. (then acting as Chief Justice), 
. and Loch, Bayley, Macpherson, and Mitter, JJ. unanimously 
decided the first of these questions in the affirmative; and ruled 
on the second that when, under s. 361 of the Code of Proce- 
dure, a decree of the High Court on its appellate side is trans- 
mitted to the District Court, which passed the first decree in 
the suit for execution, it will have the effect of a decree of such 
Court, and must be executed within the period limited by the 
20th section of Act XIV of 1859. The preponderance, there- 


(1) 7 B. pB., 704, 
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fore, of authority in India is now in favor of the proposition that 1872 
the execution of decrees of the High Court made on appeal Kieroxinxer 


Guose Roy 
from the District Courts is subject to the three years’ rule of v. 


limitations. Their Lordships are of opinion that this conclusion cava SnreH 
is correct. l nore 
The object of Act XIV of 1859 was to carry out a recom- 
mendation made many years before by the Law Commissioners 
for India, by passing one general law of limitation applicable to 
all Courts in India. It is hardly necessary to remark that the 
Legislature, in framing the Act, had then to deal with two dis- 
tinct judicial systems: the one consisting of what had been the 
Courts of the East India Company, and may here be called the 
Mofussil Courts; the other, the Courts established in the presi- i 
dency towns and elsewhere by Royal Charter, and administer- 
ing to all within their jurisdiction, subject to certain statutory 
exceptions and modifications, the law of England, The law of 
limitation which governed the former was to be found in the 
Regulations which had no force within the presidency towns; 
whilst the law of limitation which governed the latter consisted 
of the statute of James, together with such other portions of 
the statute law of England applicable to the subject Gf any) 
as had been introduced into India, and the general rules touch- 
ing the effect to be given to lapse of time which depend on the 
decisions of the Courts in England, It is not surprising that, 
in framing a law designed to be common to both systems of 
judicature, it was deemed necessary to make certain exceptions 
to the general rule of uniformity. And it may be presumed 
that, in dealing with this matter of execution, the Legislature 
was moved by certain reasons, which approved themselves to the 
minds of those who were conversant with the administration of 
justice in the Mofuasil, to subject the execution of the decrees 
of the Mofussil Courts, whether of appellate or of origina 
jurisdiction, to-the three years’ limitation ; whilst, on the other 
hand, being pressed by the weight and value which the law of 
England gives to a judgment or decree of a superior Court, 
it determined not to yeduce the period for enforcing the decrees 
of the Supreme Courts to less than twelve years. Hence the — 
distinction made by the 19th and 20th sections of the Act, in 
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which the term “ Courts established by Royal Charter” was 
obviously used, not b} reason of anything inherent in every 
Court established by Royal Charter, but simply because it was 
thought to define (whether happily or not, it is needless to 
inquire) certain existing Courts, viz., the Supreme Courts in 
the three presidency towns and the Recorders’ Courts in the 
Straits Settlements, and possibly to include other Courts of 
similar constitution and functions which might thereafter be 
established. The same term, it may be observed, is to be found 
in the preamble of Act VIII of 1859 (the Code of Procedure) 
which, when first passed, was not intended to have operation in - 
the Supreme Courts. 

That being so, we have to consider how the question is 
affected by the subsequent amalgamation of the two systems of 
judicature, and the establishment of the High Courts by Let- 
ters Patent under the powers given by the 24 & 25 Vic., 
c. 104, and the 28 Vic., c. 15. It will be convenient to speak 
only of the High Court of Bengal. The general scheme of the 
amalgamation was to constitute one general Court, of which the 
Judges sitting in various Divisional Courts were to exercise 
the funetions both of the Supreme Court and the appellate 
Mofussil Courts (the Sudder Dewanny Adawlut and the 
Sudder Nizamut Adawlut), all of which were abolished. The 
powers and jurisdiction of the Supreme Court, with some 
slight modification of the latter, were transferred to the High 
Court, to be exercised by itas a Court of original jurisdiction; 
and the powers and jurisdiction of the appellate Mofussil 
Courts were transferred to it, to be exercised by it as an 
Appellate Court. But the law to be administered by it as a 
Court of original jurisdiction was substantially that previously 
administered by the Supreme Court; whilst that to be 
administered by it on appeal from the Mofussil Courts was 
necessarily that of those Courts. The Code.of Procedure 
(Act VIII of 1859) was indeed made the procedure of the Court 
in its original as well as in its appellate jurisdiction, and super- 
seded the procedure which had previously obtained in the Supreme 
Court. But that Code did not touch the subject of limitation, 


‘which continued to be regulated by Act XIV of 1859, 
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So far, therefore, there can be no ground for inferring that 1873 
there was any intention on the part either of Parliament or Kistoxneacer 
Guose Ror 
of the Crown to alter the period within which a decree made v. 


on appeal froma Mofussil Court could be executed. The aaue Surak 
decree, like the decree of the former Sudder Court, was to oe 
be sent down tothe Lower Court, and entry to bemade of 
it in the register of the Lower Court, and execution sued out 
there. Every reason of policy which induced the Legislature to 
require that execution to be issued within three years was, 
presumably, as operative after the amalgamation of the Courts 
asit was before that event. Accordingly, one of the learned 
Judges who decided the cage now under appeal has admitted that 
_ his construction involved consequences “ absurd” in themselves, 
- and, presumably, contrary to the intention of the Legislature. 
He felt, however, bound by the words “ Courts established by 
Royal Charter.” It seems to their Lordships, considering the 
date and history of the Limitation Act, that the High Court of 
Madras and the High Court of Bengal, in its decision of the 
12th June 1871, were warranted in holding that the Hich 
Courts, though unquestionably “ Courts established by Royal 
Charter” in the broad and general sense of the term, were not, 
when exercising their appellate jurisdiction from the mofussil 
Courts, such Courts within the meaning of Act XIV of 1859. 
There remains the difficulty occasioned by the use of the 
words “such Court,” which has been adverted to in some of the 
Indian cases (1). But if those words be held to import the Court 
issuing the process of execution, ùe., the Zillah Court, the 
difficulty would equally have applied to the decree of the . 
former Sudder Court, which, not being the decree of a Court 
established by Royal Charter, would have been subject to 
no rule of limitation. It seems necessary to construe the words 
“such Courts” as meaning ‘any Court not established by Royal 
Charter within the meaning pf the Act.” On the whole, there- 


(1) Act XIV of 1859, s. 20.— Ño pro- shall have been taken to enforce such 
cess of execution shall issue from any judgment, decree or order, or to keep the 
Court not established by Rofal Charter same in force within three years next 
to enforce any judgment, decree or order preceding the application for such exe- 
of such Oourt, unless some proceeding cution” 
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1872 fore, though it is to be regretted that the Indian Legislature 
Kretoxiwxre did not, upon the amalgamation of the Courté, provide more 


Burdona. Preciselyefor the application of the Limitation Act, and possibly 

saa San of other statutes to the new Court, their Lordships are of opinion 
that the first question ought to be determimed in accordance 
with the rulings of the High Court of Madras and the Fall 
Bench of the High Court of Bengal. The sound and convenient 
rule is undoubtedly that the Court which has to execute the 
decree of the High Court should be governed by the rules 
which govern the execution of its own decrees: and their Lord- 
ships do not feel constrained by the words of the statutes or of 
the Letters Patent to adopt the contrary construction. 

If this be so, the consideration of the second question is not 
necessary for the determination of this appeal, since it is . 
‘admitted that the period of three years, if calculated from the 
date of the decree of the High Court, had expired before the 
application for execution was made. Nor, indeed, is the general 
question, upon which there have also been conflicting decisions 
in Jiidia, of much practical importance; since it is admitted 
that the date from which the three years are to be calculated 
igs the*date of the decree of the Appellate Court,—whether 
that decree is to be treated as the decree to be executed, or 
the appéal of which it is the termination is to be deemed .**a 

`- proceeding taken to keep the original decree in force.” That 
on appeal prosecuted to a decree would be such a proceeding is 
shown in the case of Bipro Doss Gossain v. Ohunder Seekhur 
Bhuttacharjee (1), both by the judgment of the Full Bench 
delivered by Chief Justice Peacock, and also by the judgment 
of this Board, delivered by Lord Cairns, in the case of Maha- 
raja Dhiraj Mahtab Chand Bahadur v. Bulram Sing Baboo (2), 
on the 14th of July 1870. 

The state of the Indian authorities upon the general question 
seems to be this. In the case before us, the High Court obvi- 
ously proceeded on the principle that a simple decree of affirm- 
ance did not so incorporate the mandatory “part of the original 
decree as to make, for all purposes, the decree of the Appellate 


(1) 7 W, R., 681, No. 583 of 1966. (2) 5 B. L. Ru 611. 
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Court the sole decree to be executed. And this ruling appears 1872 
to have been followed in the case of Chowdhry Wahid Alt v. ee 


Mullick Inayet Ali (1), in which it was ruled that, i order to an 

make the decree of the Appellate Court the final decree in the gauti a 
suit for all the purposes of execution,it was necessary that it should 
have decreed a material modification of the original decree. The 
rule so expressed seems open to the objection of vagueness. The 
Fall Bench of the High Court of Bengal, however, in the 
decision of the 12th of June 1871 (2), already referred to, has 
ruled that, whether the decree of the Lower Court is reversed, 
or modified, or affirmed, the decree passed by the Appellate 
Court is the final decree in the suit; and, in the words of 
Mitter, J., “as such, the only decree which is capable of being 
enforced by execution.” And that is in accordance with the 
Madras decision already cited. Chief Justice Scotland’s words 
are—* Whether that decree be in affirmance, or reversal, or 
modification of the decree appealed from, it becomes the final 
decree in the suit, and therefore the decree enforceable by 
execution” (3). The function of an Appellate Court is to deter- 
mine what decree the Court below ought to have made. It 
may affirm, reverse, or vary the decree under appeal. “In the 
first case, it leaves the original decree standing, superadding, it 
may be, an order for the payment of the costs of the appeal, or 
for interest on the amount originally decreed. In the other two 
cases it substitutes other relief for the relief originally given. 
In all these cases the decree of the Appellate Court may be 
regarded either as a direction to the Lower Court to make and 
execute a decree of its own accordingly, or as an independent - g 
decree, whether it is to be executed by the Appellate Court 

or by the Lower Court. In the latter case a further question 

arises, viz., whether the original decree, if wholly affirmed (or 

so much of it as has been affirmed, if it has been partially affirm- 

ed), is to be treated as merged or incorporated in the decree of 

the Appellate Court as the sole decree capable of execution, or 

whether both decrees should be treated as standing, execution — 


(1) 6 B. L. R., 52. $ (8) Arunachellathudayan v. Veludayan, 
(2) Ram Charan Bysak v, Lakhi Kant 6 Mad, H. C. Bep., 215, p. 216, 
Baanih, 7 B. Le Ra 704. ° 
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being had on each in respect of what is enjoined by the one, and 


Kisroxmener not expressly enjoined by the other. In this country the nature 
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and effect,of a decree on appeal would seem to vary according 
to the nature of the decree under appeal, the constitution of 
the appellate tribunal, the proceedings in appeal, and the fact 
whether the record or merely atransoript is brought up. The 
determination, however, of the question before their Lordships 
must depend on the provisions of the Indian Code of Proce- 
dure. It is clear that, under that Code, whatever decree is 
executed, is to be executed by the Lower Court in which the 
record remains, or to which itis to be returned. But Sections 360, 
361, and 362, which prescribe the form of the decree of the 
Appellate Court, direct a copy of it to be entered on the regis- 
ter, and treat that decree as a decree to be executed, seem to 
exclude the notion that it is a mere direction to the Lower Court 
to pass and execute a certain decree. Ifthe question were res 
integra, their Lordships would incline to the view taken by the 
Judges of the High Court in the present case, viz., that the 
execution ought to proceed on a decree, of which the mandatory 
part expressly declares the right sought to be enforced. Con- 
sidering, however, that, for the reasons already given, the ques- 
tion is not of much practical’ importance, their Lordships will 
not expfess dissent from the rulings of the Madras Court (1) 
and of the Full Bench of the Bengal Court (2), further than 
by saying that there may be cases in which the Appellate 
Court, particularly on special appeal, might see good reasons to 
limit its decision to a simple dismissal of the appeal, and to 
abstain from confirming a decree erroneous or questionable, yet 
not open to examination by reason of the special and limited 
nature of the appeal. Their Lordships may further suggest 
that in all cases it may be expedient expressly to embody in a 
decree of aflirmance so much of the decree below as itis intended 
to affirm, and thus avoid the necessity of a reference to the 
superseded decree. . 


From a passage in the judgment of Mitter, J., already 


e 
(1) Arunachellathudayan v. Veludayan, (2) Ram Charan Bysak v. Lakhi Kant 
& Mad, H., ©. Rep., 215, p. 216. Banntk, 7 B, L, B., 704. 


VOL. X.] PRIVY COUNCIL. 


referred to, it appears to have been decided in India (1) that 
what are there termed “the decrees &f the Privy Council,” 
are not subject to any law of limitation. That quegtion is not 
before their Lordships, and if it ever arises, must be deter- 
mined on its own merits. The ground of the decision seems to 
have been that the order of Her Majesty in Council being an 
act done by virtue of her prerogative, it was not competent to 
the Indian Legislature to limit the time within which that order 
could be enforced. Their Lordships desire to say that they are 
not prepared, without full argument and consideration, to accept 
this ruling as correct. Should the question ever be brought 
here, it will have to be considered whether the order in Council, 
which is not, properly speaking, the decree of a Court, but an 
order of Her Majesty made on the recommendation of a Com- 
mittee of Her Privy Council, does more than prescribe what 
shall be the final decree in the cause, leaving it to be executed 
by the ordinary process of the Courts in India. It may well 
thus finally ascertain and define the rights of the parties, with- 
out relieving them from the obligation imposed upon them by 
the general law of enforcing those rights with due diligence,—a 
matter with which the prerogative has no concern. e 

The result of what has been said is that the determination of 
this appeal must depend on the third question, vizs, whether 
any proceeding sufficient to keep the deoree in force within the 
meaning of the 20th section was had between the 8th of June 
1863 and the 22nd of April 1867, the date of the application 
for execution, It has been argued that the presentation of the 
petition of appeal to England was such a proceeding, and 
that the period of limitation was to be calculated from the 
9th of May 1866, when that petition was finally dismissed, 
It was further argued that the filing by the appellants of the 
petition consenting to the respondent’s appHeation for further 
time to prosecute his appeal was such a proceeding, and that 
the time was to be calculated from the date of that petition (the 
8th of April 1865), or from the 4th of October 1865, when the 


(1) Anandmayi Dasi v. Purno Chandra Roy. Case No, 669 of 1865; 24th 


August 1866. 
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1872 two months granted expired. Their Lordships are of opinion 
Kistoxincer that there is no ground fr the first contention; that the respond- 
GHOSE Rory 
ae ent’s petition of appeal, being a proceeding taken in order to 
oat Swan destroy the decree, cannot of itself be treated as a proceeding to 
a keep it in force; and in this opinion they are supported by all the 
Indian authorities cited, except the observations of Holloway, J., 
in the Madras case (1). It is, however, admitted that, had the 
‘ appeal to England been allowed, the present appellants, being 
respondents to it, and, as such, supporting the decrees, would 
have been entitled to sue out execution at any time within 
three years at least after the final dismissal of that appeal. 
The appeal, it is true, never was allowed; but, during the 
period between the date of the presentation of the petition and 
è that of its dismissal, the allowance of the appeal depended on the 
respondent’s compliance with the rules which regulate the 
admission and allowance of appeals to England; and the appel- 
° lants had a right to intervene and see that there was a compliance 
with these rules, particularly with such of them as relate to secu- 
e rity, and, in the event of non-compliance, to insist on the dismissal 
R of the petition. In their Lordships’ opinion, there is, in this 
case, suffcient evidence that the appellants did so intervene. 
The petition, by which they consented to the application for two 
months’ further time, is pregnant evidence of this fact; for unless 
they had then been active parties to the proceedings, their consent 
would *have been unnecessary. Their Lordships, therefore, 
though they would have been glad to have had fuller evidence of 
what was actually done in this matter, have come to the conclu- 
sion that there was at that time such a contestatio between the 
? parties touching the allowance of the appeal to England as 
suffices to bring this case within the principle laid down by Lord 
Cairns in the case of Maharaja Dhiraj Mahtab Ohand Baha- 
dur v. Bulram Sing Baboo (2) already referred to, and to relieve 
their Lordships from the necessity of depriving the appellants 
of the fruits of what gppear to be just decrees by the appli- 
cation of the statute of limitations, 


(1) Arunachellathudayaa v. a dat (DH 5B. R 6il. 
§ Mad. H. ©, Rep., 45, 
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Their Lordships, therefore, will humbly advise Her Majesty 
that this appeal ought tobe allowed; thaf the orders of the Zillah a 
Judge and of the High Court ought to be reversed; and that oe 
the appellants ought to be declared entitled to sue out execution caunt SINGH 
of the decrees, and to recover also the costs of the proceedings 
in execution in both the Indian Courts. They will also be 


entitled to the costs of this appeal. 


Appeal allowed. 
Agent for appellants: Mr. Barrow. 


Agent for respondents: Mr. Wilson. 


APPELLATE CIVIL. ° 


* 


Before Sir Richard Couch, Kt, Chief Justice, and Mr, Justice Bayley. 


POORNO SINGH, MONIPOORBE, anp ornens (Durerpants) v. “1872 
HURRYCHURN SURMAH (Prarmrir),* Sept, 4. 
Pre-emption—Europeans— Cachar. : ° 


The right of pre-emption arises from a rule of law by which the owner of the 
land is bound. It is essential that the vendor shonld be subject to theerule of law. 
Therefore, where the vendor of certain land situate in Cachar was a European, 
the Court held that there was no right of pre-emption. x 

THIS was a suit brought by Hurrychurn Surmah against 
Thomas Ackroyd, as am-mooktear of Charles Koeglar ‘and A, 
Huni, vendor, and Poorno Singh, Monipooree, and others, 

. purchasers, to enforce his right of pre-emption and to obtain posses- 
sion of certain land in Mouzah Nemye Chandpore, in Pergunnah 

Hallakandy, in Cachar. ° 

The defendants contended that although, by local custom, 
the law of pre-emption applied to Hindus in some places, it 
had nothing to do with Europeans; that, even if it did apply 
to Europeans, the preliminaries had not been duly performed; 
and that the plaintiff was ‘neither a neighbour nor a co-partner 

The Deputy Commissioner of Cachar fixed (inter alia) the 


following issues :— 
6 
* Regular Appeal, No. 204 of 1871, from the decrees of the Officiating Deputy 
Commissioner of Cachar, dated the 11th June 1871, 
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“ Are Europeans bound by the law of pre-emption in Cachar?” 
and “Are the purchasers and pre-emptor affected by the 
fact that the vendor is a Christian?” 

He found that no proof had been adduced by the plaintiff to 
prove that the custom applied to Europeans; that the plaintiff's 
right was not thereby lost, as the purchaser was a Hindu; 
that the custom of pre-emption prevailed in Cachar; that the 
right belonged to the Hindu pre-emptor. He further fouhd 
that the preliminaries had been duly performed. He accord- 
ingly passed a decree in favor of the plaintiff for possession of 
the land in dispute on payment of Rs. 6,500, and dismissed the 
suit as against Thomas Ackroyd with costs, 

The defendants, Poorno Singh, Goona Singh, and ‘Jadub 
Singh, Monipoorees, appealed to the High Court. 


The Advocate-General, offg. (Mr. Paul), (Mr. Collis with him) 
for the appellant. 


Mr. Woodroffe (Baboo Tarrucknath Sen with him) for the 
respondents. 


The <Advocate-General (for the appellant) contended that 
there was no evidence that the custom of pre-emption prevailed 
throughout Cachar. It must be proved that the custom is 
applicable to Christians ; it must be shown that they have adopted 
it— Baboo Moheshee Lal v. Christian (1). The plaintiff must 
show that the claim was binding against the defendants— 
Baboo Mohesh Lall v. Christian (2). The Mahomedan law of 
pre-emption is not binding on any purchaser other than a Maho- 
medan— Sheikh Kudratulla v. Mahini Mohan Shaha (3). The 
right of pre-emption exists against the vendor only, who more- 
over must be a Mahomedan, ` 


Mr. Woodroffe (for the respondents) contended that the 
custom prevails in Cachar. The right of pre-emption does not 
create a disability in the vendor, but it is the right of the pre- 
emptor. A local custom binds all the pegple of the locality. 


(2) 6W.B, 250, (2) 8W,R,446, (3) 4 B, L. B, F, B., 134 
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The right can be claimed by all persons without distinction 1872 
of creed; see Macnaghten’s Mahomedan Law, Ch. iv, para. 4. cae 
As the custom prevails in Cachar, the defendants are bound Moniroonss, 
by the custom. Baboo Mohesh Lall v. Christian (1) does HURRYOHURN 
SURMAH. 
not apply to the present case. The right of pre-emption 
attaches against the purchaser, not against the vendor, therefore 
the, creed of the vendor is -immaterial—Mussamut Ladun v. 
Bhifro Ram (2). [Bay uy, J.—The law directs the pre-eniptor 
to go to the vendor to cry aloud,—“ I have purchased, &c.”] 
The pre-emptor may go to the vendor or vendee, or to the 
land sold. The person to be diseised, is the person against 
whom thè right is claimed, that is, the vendee, for the right of 
pre-emption does not arise before the sale is complete. If any 
-right remained in the vendor, no right of pre-emption would 
ariso—Gurdayal Mundar v. Raja Teknarayan Sing (3). 


The Advocate- General in reply. 

Couvogn, C.J.—In the first of these appeals Poorno Singh, ° 
Goona Singh, and Jadub Singh, Monipoorees, the defendants, . 
_ Nos. 2, 13, and 38 in the original suit, are the appellants; dnd the 
principal objection taken in the grounds of appéal is that the 
right of pre-emption claimed by the plaintiff did not exist as to 
all or any part of the land in suit, as the vendors to the appele 
lants and their co-defendants were Europeans. 

No issue was raised in the suit as to whether the la of 
pre-emption prevailed by local custom in Cachar where the land 
is situated, or as to whether the appellants as Hindus were bound 
by it. The appellants in their written statement alleged that 
the law had nothing to do with Europeans from whom they pur- 
chased ; that the plaintiff was not a co-sharer or a “ neighbour ;” 
and that he never legally performed, or observed the necessary 
preliminaries, This being a regular appeal, if it appeared to us 
essential to thé right determination of the suit upon the merits 
that the other questions should be determined, we might, under 
s. 354 of the Code of Procedure refer them to the Lower Court to 


konal 


(1) 8 W. B, 446. (9) 8 W. R., 255. > ¢8) B. LR. Sup. Vol., 166. 
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1872 be tried; but we think it is not essential, as, in our opinion, the 
~ Poorwo case is not within the law of pre-emption, assuming that it does 
SINGH, 4.38 
Mowtroorse, prevail ire Cachar, and that the appellants, the purchasers, are 
Goa agen governed by it. 
cai The plaintiff who claims the right of pre-emption is a Hindu, 
and the vendor, Mr. Ackroyd, is a European. The Deputy 
Commissioner on the issue which was framed, “ Are Europeans 
bound by the law of pre-emption in Cachar?” says* he 
finds that only two cases are on record in the Courts in Cachar 
in which Christians or Europeans have been parties in cases of 
this nature, and that he does not think that these two cases afford 
any positive evidence on the subject. Having said this and 
found that issue for the defendant Ackroyd, upon which he 
dismissed the suit against him with costs, he proceeded to decide - 
upon the last issue he had framed as to whether the purchasers 
and pre-emptor are affected by the fact that the vendor is a 
Christian, that they are not. The reasons he gives for this are 
that it does not appear to him to be just that the privilege 
should extend to the Hindu purchasers who have nothing to do - 
with the seller’s exemption, and that it seems to him that in 
Cachar"it is most important that the right of a sharer in land to 
pre-emption should be most carefully guarded. The law of 
pre-emption ‘was much considered in Sheikh Kudratulla v, 
Mahjni Mohan Shaha (1), where it was held by the late Chief 
Justice and Kemp and Mitter, J.J., that a Hindu pur- 
chaser is not bound by the law in favor of a Mahomedan 
co-partner, although the co-partner from whom he purchased 
was a Mahomedan, the plaintiff having failed to prove that the 
Hindus in the district had adopted the custom. On the 
other hand, Norman and Macpherson, J.J., held that, when- 
ever a Mahomedan has a right of pre-emption, it is not 
defeated by the mere fact that the purchaser is a Hindu. The 
question was referred to a Full Bench in three cases, but in all 
of them the vendor was a Mahomedan, and the question raised 
in this appeal did not arise. In the argument before us for 
the respondent, some expressions of Mitter, J., and the Chief 


(1) 48. L. R, F. B., 134. 
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Justice were relied upon as showing that the vendor need 
not be a Mghomedan, but I think n® such inference can be 
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drawn from them. That question was not under consideration, MoxtroorER, 
and the words were used with reference to a case in which Hurryonvaw 


the vendor was a Mahomedan. Mr. Woodroffe, who appeared 
for the respondent, admitted that he could not produce any case 
in which the law of pre-emption had been applied, and the vendor 
was not governed by it either as a Mahomedan or by custom. 
The absence of any such case, the law being frequently insisted 
upon, goes far to show what is the law. It appears to us that 
the right of pre-emption arises from a rule of law by which the 
owner of the land is bound. When a Mahomedan acquires land, 
it becomes subject to the law in the same manner as it becomes 
subject to his law of inheritance. If there ceases to be an 
owner who is bound by the law, either as a Mahomedan or by 
custom, the right no longer exists. It is not annexed to the 
land so as to continue to affect it when it has been transferred 
to a person not bound by the law. The right also is not a mere 
personal one in the pre-emptor. “ The cause of it is the junc- 
tion of the property of the shafee, or person claiming the right 
with the subject of purchase,” Baillie, 471.. He hasat only as 
a co-sharer or neighbour, and on his ceasing to be either his 
right is gone. We think it is essential that the vendor should 
be subject to the rule of law. Ifit were nof so, a Mahomedan 
might become a partner in an estate owned by Christians or 
Hindus, which they could not prevent, and then he might pre- 
vent their selling their shares to any other person. 

The decision of the Lower Court that the law of pre-emption 
applied in this case is therefore, in our opinion, wrong; and on 
this ground the decree should be reversed, and the suit dismissed 
with costs as against all the defendants. 

Upon the fourth issue, the Deputy Commissioner says—* There 
can be no doubt whatever that Haro Thakoor (the plaintiff) fully 
and exactly performed all the preliminayy conditions necessary 
to enforce the right of pre-emption when he heard of the sale 
on the spot to the purchasers and the seller, that is to say, if the 
real sale was the sale on 18th May. The evidence on these 
points is perfectly good.” We think theré may be some, if not 


a 


SuRMAH, 


122 - BENGAL LAW REPORTS. (VoL. X. 


1872 considerable, doubt whether the preliminary conditions were 
eae performed, and whether*there was anything more than an attempt 
Montroorzs, by the plaintiff to induce the purchasers to give up their bar- 
Honnyouuns gain to him; and it would be more satisfactory if the judg- 
ment showed that the Deputy Commissioner had carefully con- 
sidered the evidence. He may have done so, and we must 
suppose that he has: but his judgment on either issue raises a 
‘ suspicion that he has not given the question the full consider- 
ation it required. As we are of opinion on the other ground 
that the suit should be dismissed, we think it is not necessary 

to decide whether the preliminaries were duly performed. 


Appeal allowed. 


ORIGINAL CIVIL. 


Before Mr, Justice Macpherson. 
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1872 S MOTHOORMOHUN ROY v. JADOOMONEY DOSSEE AND anoruen. 


eee Jurisdiction of High Court—Cause of Action—Promtssory Note—Letiers 


Patent, 1865, ch 18. 
The High Conrt has no jurisdiction to entertain a suit brought upon a promissory 


note made without, but payable within, the local limits of ita jurisdiction, leave to 
institute the suit not having been first obtained, 


THI8 was a suit to recover the principal and interest due on 
& promissory note executed by the defendants at Shamnugeer, 
and made payable to the plaintiff in Calcutta. Leave to sue 
. had not been obtained before the institution of the suit, 


Mr. Branson and Mr. Sutherland for the plaintif. 
Mr. Woodroffe and Mr. Fergusson for the defendants, 


Mr. Woodroffe took the preliminary objection that the Court 
had no. jurisdiction. ° 


Mr. Branson,—The defendant's written statement does not 
raise the question of want of jurisdiction, and it is-too late to 
raise it now. [Mr. Woodraffe.—The plea of want of jurisdic- 


VOL. X] HIGH COURT. 


Lf 


tion can be raised at any stage of the proceedings; and if the 
defendant omits*to plead it, the Court will, of its own motion, 
take cognizance of it. MAOPHERSON, J.—If the cause, of action 
arise partly within the jurisdiction, may I not now give the plain- 
tiff leave to sue under cl. 12 of the Letters Patent, 1865? Mr. 
Woodroffe.—I submit not: leave to sue must be obtained before 
the institution of the suit— Shaikh Abdool Hamed v. Promotho- 
nauth Bose (1).| In the case of DeSouza v. Coles (2) in 
which the question of jurisdiction was fully discussed, and the 
authorities reviewed, Holloway, J., laid down that thereis a 
competent forum wherever a place can be indicated to which the 
right and its infraction can both be referred, because there is a 
cause of action and the whole cause of action. The immediate 
cause of action, and not the cause of that cause of action is what 
gives jurisdiction. Here the note was payable in Calcutta, and 
the immediate cause of action, therefore, arose within the juris- 
diction. In Luckmee Chund v. Zorawur Mull (3), where 
advances were made in pursuance of a partnership contract, the 
Privy Council held that the cause of action for the balance df such 
advances arose at the place where the payment of such balance 
would have to be made. Where decisions of the Privy Council 
are in conflict with decisions of the Courts at Westminster, this 
Court must attach greater weight to the decisions of the former 
tribunal; and the more so since the common law decisions 
depend upon the narrow construction of the County Courts’ “Acts. 
The High Court has a more extensive jurisdiction than an 
English County Court. Ifthe defendants’ contention be cor- 
rect, there would be a class of cases which could not be brought 
as of right in any Court, a result which could never have been 
intended by the Legislature. The Full Bench ruling of the 


Agra High Court in Prem Shook v. Bheehoo (4) supports the 
plaintiff's view. : 


Mr. Woodroffe.—The case of DeSouza v. Coles (2) has been 
dissented from by Phear, J., in Harjiban Das v. Bhagwan Das(5). 
Luckmee Chund v. Zorawur Mull (3) is distinguishable; it was 

(1) 1I. Jur., 218. ? (4) 3 Agra H. C. Rep., 242. 


(2) 3 Mad. H. O. Rep., 384, at p. 414, é) 7 B. L. R., 102 
(3) 8 Moo. L A, 291. : 
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1872 a decision upon the Bengal Regulation IT of 1803, the language 
wornoor” of which differs widely from that of cl. 12 of the’Letters Patent, 
oe an So the ease of Prem Shook v. Bheekoo (1) was upon the 

Dossex, construction of Act VIII of 1859,8. 5. Incl. 12 of the Letters 
Patent, the words “if the cause of action shall have arisen 
wholly, or in part,” clearly show that the Legislature regarded 
the cause of action as something divisible; see Cherry v. 
Thompson (2), Sichel v. Borch (3), LIssurchunder Sein v, 
D Cruz (4), and Greeschunder Bornerjee v. Collins (5). To 
the argument founded upon the probable intention of the Legis- 
lature, it may be answered that the domicile of the defendant 
would always give a complete forum — Cherry v. Thompson (2). 
The High Court on its original side is only a District Court, 
having Calcutta for its district; it has no such extensive juris- 
diction as is contended for— The Indian Carrying Company y. 
McCarthy (6) and Sreemutty Lalmoney Dossee v. Juddoonauth 


Shaw (7). 
ý M ÅOPHERSON, J., held that the Court had no jurisdiction 
: to entertain the case. The suit was accordingly dismissed, but 
without costs. 


4 
Suit dismissed. 


Attorneys for the plaintiff: Messrs. Swinhoe, Law and Co. 


“Attorney for the defendants: Mr. Carruthers. 


(1) 3 Agra H. C. Rep., 242, (5) 2 Hyde, 79. 


b (2) F. R, 7 Q. B., 573, (6) 1 I. Jur., 61. 


(8) 2H. & C., 954, (7) Id., 319. 
(4) 1 L Jur., 233. ; : 
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HELEN SKINNER (Arpseuranrt) v. SOPHIA EVELINA ORDE anp P.C.* 


OTHERS (RESPONDENTS). PsA 13, 
bi 3 


[On appeal from the High Court of Judicature, North-Western Provinces, f 20. 
SS ee ee 
. Allahabad. 


Guardian and Ward— Custody of Child—Act IX of 1861— Religion— Adoption 
of Mahomedan Religion for Purpose of Marriage—-Bigamy—Special Leave 
to appeal. 


A. child, the offspring of a Christian marriage, was living after her father’s death 
under the protection of her mother. A married man, a Ohristian, came to live with 
her mother, and, in order to legalize their intercourse, he and the mother became 
Mahomedans, and were married in Mahomedan form. About three years after, 
when the child had attained the age of fourteen, some of her relatives applied. 
for and obtained an order, under Act IX of 1861, that the girl be removed from 
the guardianship of the mother and her second husband and placed under a 
Obristian guardian. The girl deposed that she wished to remain with her 
mother and to become a Mahqmedan. Special leave having been given to,appeal to 
the Privy Council, the order was upheld. 

Quere.—Whether a marriage according to Mahomedan rites between a married 
Christian man and a Christian woman, both of whom became ees in order 
to effect the marriage, is valid (1). 


THs was an appeal from an order of tne Judge of Meerut of 
the 19th May 1870, and orders of the High Court at Allahabad, 
whereby an infant was removed from the guardianship of her ; 
mother under the following circumstances :— 

George Skinner, an illegitimate son of a British subject by a 
native woman, was a Christian, and was duly married according 
to the Christian rites to- the appellant. He was killed in the 
mutiny, and left an infant daughter, Victoria Skinner, who lived 
with her mother. The girl was entitled to about Rs. 400 a 


* Present:~Tue Riaur Howsin Sin Jaks CoLvVILE, Loen Justice Janes, Lorp 
JUBTIOE MELLISH, Bie M. Surry, Sin R. Courrer, and SR LAWRENOB PEEL: 


(1) See s. 15 of Act IT of 1872 (to pro- Sikh, or Jaina religion) as to penalty on 
vide a form of marriage for persons: married person marrying again under 
who do not profess the Christian, Jewish, that Act. 

Hindoo, Mahomedan, Parsee, Buddhist, ° i 


p 
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month from her father’s landed estate. In 1867, a Mr. John, 
who was a married ma? and a Christian, came to-live with Mrs, 
Skinner, and shortly after, in order to enable him to- marry her 
he and Mrs. Skinner both became Mahomedans and were 
married. In 1869, the child being then thirteen, and having been ~ 
brought up as a Christian, was removed from school by her 
mother, who took her to live with John and herself, and the 


child then began to live behind the purdah as a Mahomedan, 


and she was alleged to have renounced Christianity and to have 
become a Mahomedan. The respondents, as her father’s friends, 
interfered; and, in March 1870, the girl being then fourteen, 
applied to have her removed from the custody of her mother 
and John, and to have a guardian appointed, and to have an 
account of the rents and profits of the estate. The mother and 
John opposed the application on the ground that the Court had 
no jurisdiction, the child being a European British subject; 
that she had not been influenced to change her religion, but 
did it of her own free will; and that the mother was entitled 
to the custody of her child, the mother not living in adultery, 
but being actually married. They also alleged that the respond- 
ents had a hostile feeling towards them personally. The 
Judge ordered that the Collector should take charge of the 
estates, and that the girl should be removed from her mother 
and placed under a guardian -to be chosen, unless the parties 
could ‘consent, by the Court. On appeal the High Court 
(Turner and Spankie, J.J.) confirmed the order save as to 
placing the Collector in charge, and appointed a Miss Scanlan 
guardian of the person, with an allowance for the maintenance 
of the minor, and giving liberty to the mother, relations, and 
friends (save Mr, John) to visit her, A Mr. Bailey was 
appointed guardian of the estate subject to the orders of the 
Court. ; 

The mother appealed to Her Majesty in Council by special 
leave. : ° 


Sir R. Palmer, Q.C., anid Mr. Cave for the appellant.—The 
mother is the natural guardian, and is not living an unchaste 
life, and her child cannot he taken from her— The King v. 


~~ 
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Greenhill (1), The Queen v. Clarke (2), Stourton v. Stourton (3). 
The custody ‘will not be altered on “account merely of the 
greater benefit to the child—Jn re Curtis (4). Thechild of a 
Hindu must be left with its father, even though it wishes to 
become a Christian—TZhe Queen v. Nesbitt (5). Change of 
religion in the parent is no ground— The Queen v. Shapurji 
Bezonji (6). The father here is said to have been Christian, but 
that seems doubtful. The question was discussed in the Skin- 
ner’s family suit— Barlow v. Orde (7). The child’s wishes ought 
to be consulted— Witty v. Marshall (8). 


Mr. Charles Pollock, Q.C., Mr. Davey, and Mr. Chalmers for 
the respondents.—It is clear that the father was a Christian, 
and his wishes will be assumed to be that his child should follow 
that religion—Jn re North (9), Austin v. Austin (10), In te 
Newbery (11), and Jones v. Powell (12). The English law, and 
not the Mahomedan, is to be looked to in this case—Adraham v, 
Abraham (13). There are no circumstances to take this out of 
the rule as to bringing up a child in its father’s reltgion— 
Hawksworth v. Hawksworth (14), Th re Darey (16), The 
Queen vy. Clarke (2), and In re O’ Malley (16). ° 


Sir R. Palmer, Q, C., in reply. . 
Their Logpsurs delivered the following judgment :—, 


This is an appeal from an order of the High Court of.the 
North-West Provinces, in substance confirming an “order of 
the Zillah Judge, removing an infant ward and her property 
from the custody and guardianship of her mother the appenaa 
and the second husband of that mother., 


£ 


(1) 4 Ad. & E., 624, (9) 11 Jur., 7.» 

(2) 7 E. & B., 186, _ (10) 84 Bevy., 257. 

(3) 8 DeG. M. & G., 760. : (117 1 L. R, Eq, 431. 

(4) 28 L. J., Ch., 458. (12) 9 Beay.,.345. 

(5) Perry’s Or. Cas., 103. (18) 9 Moo. L A,, 198. 

(6) Id., 91. (14) 6 L. R., Ch., 529. 

(7) 5B. LR, 1 $ (15) 11 Ir. © L. R., 298, 

(8) 1 & C., Y. Oh. Rep., 68, eis) 8 Ir. Ch. Rep., 991. 
- A18 


s 


The application “was made to the Judge under the provisions 
of the Indian Act No. LX of 1861, which are as follow :— 

“1, Ang relative or friend of a minor who may desire to prefer any 
claim in respect of the custody or guardianship of such minor, may 
make an application by petition, either in person or by a duly constituted 


_agent, to theprincipal Civil Court of original jurisdiction in the district’ 


by which such application, if preferred in the form of a regular suit, 
would be cognizable, and shall set forth the grounds of his application 


in the petition. The Court, if satisfied by an examination of the peti- , 


tioner, or his agent if he appear by agent, that there is ground for 
proceeding, shall give notice of the application to the person named in 
the petition as having the custody, or being iu the possession of the 
person of such minor, as well ks to any other person to whom the Court 
may think it proper that such notice should be given, and shall fix as 


‘early 8 day as may be convenient for the hearing of the petition, and 


the determination of the right to the eustody or guardianship of such 
minor. 
2. The Court may direct that the person having the custody, or being 


` in possession of the person of such minor, shall produce him or her in 


Court, ór in any other place appointed by the Court on the day fixed 
for the hearing of the petition, or at any other time, and may make 
such order for the temporary custody and protection of such minor as 
may appear proper, 

8. On the day appdinted for the hearing of the petition, or as soon 
after as may -be practicable, the Court shall hear the statements of the 
partied, or their agents if they appear by agents, and such evidence as 
they or their agents may adduce, and thereupon shall proceed to make 
such order as it shall think fit in respect to the custody or guardianship 
of such minor and the costs of the case,” 

The Judge accordingly made the provisional order on the 
ex parte prim facie case presented to him, appointed a day for 
hearing it, heard it, and made an order, removing the ward 
from her mother. , An appeal was presented to the High Court, 
which pronounced the order complained of. The Act gives no 
further power of appeal: but on the statement that the real 
question was as to the religious education of the ward, and that 
considerations of importance as regards the religious feeling of 
the Christian and Mahomedan populations of India were, or 
might be, involved in it, special leave was given by Her Majesty, 


~ 
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on the recommendation of this Board, to present to Her 
Majesty in Council the appeal now to bt disposed of. 

Several English cases have been cited to their Lordships, and 
one is referred to and relied on in the judgment of the High 
Court; and it is, obviously, of very great assistance to the 
Courts in India and to this Board to see how, in the exercise of 
a similar jurisdiction for the same object, the Courts in this 
country have thought it best to act for the protection and wel- 
fare of infant wards. The course of decision in the English and 
Irish Courts of Chancery has been such as to lay it down as a 
matter of positive law of the Court that, in the matter of religious 
education,—great and, in the absence of controlling circum- 
stances, paramount—weight should be given to the expressed or 
implied wishes of the deceased father. It was contended, 
with some plausibility before their Lordships, that this rule had 
its origin in the statutory power of English fathers to appoint 
guardians for their children, 

However this may be, their Lordships do not think it neces- 
sary or desirable, for the determination of this case, to refer to or 
rely on any such rule. The Indian Act certainly does not 
expressly refer to any such right, and appears to have had one 
object in contemplation, the protection of the infant ward, and 
to ‘have given the Judge (subject, of course, to appeal) the 
power, and to have imposed on him the duty, of doing what, in 
his judgment, is best for the infant, and no other power or duty. 

In India, however, all, or almost all, the great religious com- 
munities of the world exist side by side under the impartial rule 
of the British Government. While Brahman and Buddhist, 
Christian and Mahomedan, Parsee and Sikh, are one nation, enjoy~ 
ing equal political rights and having perfect equality before ‘the 
tribunals, they co-exist as separate and very distinct communi- 
ties, having distinct laws affecting every relation of life. The 
law of husband and wife, parent and child, the descent, devolu- 
tion, and disposition of preperty, are all different, depending in 
each case on the body to which the individual is deemed to 
belong: and the difference of religion pervades and governs all 
domestic usages ané@ social relations, From the very necessity 
of the case, a child in India, under ordinary circumstances, 
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must be presumed to have his father’s religion, and his corre- 
sponding civil and socia? status ; and it is therefore ordinarily, 
and in the absence of controlling circumstances, the duty of 
a guardian ‘to train his infant ward in such religion. 

What are the facts of the present case? Beyond all question 
the ward was the child of a Christian father, the issue of a Chris- 
tian marriage. She was left an infant of very tender years, 
her father being one of the victims of the great outbreak and 
massacre at Delhi in the year 1857. She remained thenceforth 
under the protection of her mother, a lady, apparently, of ances- 
try, not Christian, and with no great knowledge of Christian 
tenets or attachment to Christian habits; but she was married 
to a Christian in a Christian church, and does not appear to 
have professed any other faith, or to have reverted in costume or 
cystoms to her ancestral faith until the autumn of 1867. The 
child up to that time had certainly been brought up, and, so far 
as she was educated at all, educated as a Christian girl, eating, 
drinking, and associating with her Christian cousins, and going 
to a school. Inthe autumn of 1867 this occurred. The house of 
the widow became the house of one John Thomas John, a clerk 
of inferior grade in the Judge’s Court, and they lived and co- 
habited together as husband and wife; John Thomas John being 
already the husband in Christian marriage of a living Chiis- 
tian wife. Itis suggested that this union was sanctified and 
legalized thus—that the widow became a Mahomedan, that 
John Thomas John became a Mahomedan, and that having thus 
qualified himself for the enjoyment of polygamous privileges, 
he contracted in Mahomedan form a valid Mahomedan marriage 
with the widow, the appellant. The High Court expressed 
doubt of the legality of this marriage; which their Lordships 
think they were well warranted in entertaining. But how- 
ever this may be, their Lordships can entertain no doubt 
that, when the connection between John Thomas John aud 
the widow was formed, whether itewas merely adulterous, or 
under the cover of a Mahomedan marriage, the home was no 
longer a fit home for a Christian young girl: and, if the matter 
had then been brought to the notice of the Jtidge, it would have 
been his plain duty, without delay, to find a more suitable home 
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and guardianship than what had become in fact the home and guar- 
dianship of John Thomas John. The matter was not, however, 


brought so soon as it ought to have been to the attention of the’ 


Judge. Some relatives interfered, in order that the child might 
be sent to a proper school—a proper Christian school; and John 
Thomas John and his wife, professing to yield to the suggestion, 
took the girl in June 1869 up to Simla, with the avowed object 
of placing her at a school—a Christian school there. They 
then represent that this project failed, by reason of the girl’s 
refusal to go to school; and that she began to express a preference 
for the Mahomedan religion, and the oriental mode of feminine 


life in seclusion behind the purdah; and that at some period (the ` 


time is not exactly fixed), a Moulvie was introduced, who con. 
firmed her in her resolution to become a Mahomedan, The young 
lady, who by this time had attained the age of fourteen years, or 
thereabout, made a deposition : — 


Deposition of Victoria Skinner, otherwise Nan Shaba Begum, beforé 
me, on solemn affirmation, under Act V of 1840, on the lst April 
1870. + 
I know Mr. John. I first knew him when we came to Meerut, and 

for the past two years know him well. No one has ever persuaded me 

to be a Mussulmani, My own feelings alone have prompted me. I wish 
to remain a Mussulmani. I would not be persuaded to become a Chris- 
tian, because it is from my own conviction that I am a Mussulmani. 

Iam in the purdah by my own free will. I went up to Simla 

with my mother and Mr. John. They wished me to go to school, 

and pressed me very much to go, but I would not consent. I 

heard of the marriage of my mother to Mr. John five or six days 

after it took place, I cannot say how long Mrs. James Skinner has 
known of the marriage, but she must have known of it a long time, as 
they have lived together for two years, and it has been matter of noto- 

riety. I believe all Mrs. Skinner’s family must have known of it, I 

wish to return to my mother. I believe Mrs. James Skinner to be a 

Mussulmani—Mrs. Orde to be a Christian. 

To Counsel for Petitioners —My mother can read very little—smal] 
story books; but she cannot read Persian, nor write at all. She can 
only read the Urdu in print, not the written character, excepting very 
good text-hand. I have read easy books on religion in Urdu, but 
not studied them. I am studying the Koran with a teacher. There 
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was a picture of my mior, and there were several other pictures ; 
but ‘as I had heard that it was strictly forbidden ‘to keep pictures 
‘by our religion, I therefore destroyed them with my own hands, 
The picture was on paper in a frame with glass. It was destroyed soon 
after we returned from the hills. I heard that to keep pictures was 
prohibited, after my return from the hills, from a preacher, a Moulvie, 
who came to the house and preached a sermon. No one advised me 
otherwise. I had long thought of becoming a Mussulmani, but when 
I was young did not understand the different religions; when I 
returned from the hills, ] turned my attention to it, and had the 
preacher called to preach. Almost all my family are Christians. 


, I have had no intercourse during the last six or seven months with 


any others who are Christians, but their:family and Mrs. Benu, 
Since I have been in their house, I have not had any letter of any 
kind from Mr. John. I had some letters from my cousin Sophy, who 
is in Calcutta, and Charlie, which were on my table. These I sent for. 
Two from Charlie I sent for the day before yesterday, which were old, 
and I tore them up ; the other from Sophy I sent for yesterday, and 
showed it to Mrs. Aldwell. The two from Charlie I sent for by 
Achakrai, and the one from Sophy by my ayah. 

To Counsel for Petitioners.—I know Mrs. Benu. I have seen her 
soveral dimes since I came from Simla. I know her to be'a Christian. 

This evidence was, with the consent of the Counsel on both sides, 
and also of the principal parties, though the questions aud answers were 
put and given in the vernacular of the coutry, Urdu, recorded by the 
Court in English, and was read over to the witness in Urdu, and by her 
acknowledged to be correct, 

The case of the appellant was, in fact, rested on this deposi- 
tion. An eloquent appeal was made to their Lordships’ feelings 
not to sanction such a violation of the young lady’s present 
religious convictions and natural feelings as was involved in 
tearing her from her Mahomedan, home and mother, and com- 
mitting her to the care of a strange Christian schoolmistress. 
The Judges of the High Court, however, did not think that 
deposition sufficient to induce thent to abstain from making, in 
July 1870, the order for the removal of the guardian, which would 
have been the only possible order that could have been mado in 
1867. Their Lordships cannot dissent frofn that conclusion. It 
would be very easy, of course, for a mother under such circum- 
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stances to procure from a young daughter the expression of a 1871 
wish to remain’ with -her and to become § Mahomedan like her, BEms 


rather than continue a Christian and go to a strange school: , 7 | 
and it is impossible, in their Lordships’ judgment, to believe that, A 
in the interval which had occurred between the visit to Simla 
and the application to the Court, any such knowledge of the 
differences between the two religions had been acquired, or any 
such settled conscientious convictions had been formed as to 
make it really likely that her moral and religious condition would 
be endangered by placing her where she should receive the 
secular and religious instructions and training which she ought 
to have long previously and without interruption enjoyed. Their» 
Lordships are, therefore, of opinion that the order, in so far as it 
removed the ward from her mother and step-father, and placed 
her under a Christian guardian, was right, and that is really the 
only matter that has been brought before them. 
Their Lordships will humbly report to Her Majesty that in 
their opinion the order of the High Court ought to be affirmed, 
and this appeal dismissed with costs. . P 
This recommendation of their Lordships is, of course, with- . 
out prejudice to any application to be made by or on behalf of 
the ward concerning her future position; and, considering the 
present age of the young lady, their Lordships think-it would _ 
be very proper for the Court to ascertain for itself what her 
present opinions and wishes are, and what, having regard to those 
wishes and opinions, would in the peceens state of anne? be 
best for her. 
Affirming the principle of the order, their Lordships feel that 
it would be very difficult for an appellate tribunal in this coun- 
try to interfere without injury as to the details of the particular 
guardianship and scheme which must so essentially be a matter 
of quasi-parental discretion, to be exercised on the spot by those 
best acquainted, or best able-to acquaint themselves, with all the 
circumstances, and their Lordships disclaim any desire so to 
interfere. But they suggest, for the consideration of the Court - 
of India in similar cases, that while selecting a school (such, for 
example, as Miss Sc&nlan’s in this instance), it would be desira- 
ble, where practicable, to have tome independent person as 


134 " BENGAL LAW REPORTS. (VOL. X. 


1871 guardian, to whom the ward could apply, in whom the Court 
gees and the ward could cofifide, and whose duty it would be to com- 
Soma,  municate to the Court any matter which might arise. 
EVELINA 
ORDES, ' 


: Appeal dismissed. 
Agents for appellant: Messrs. Watkins and Lattey. 


' Agents for respondents: Messrs. Ellis and Ellis. 


P.C.* _ ANUND LOLL DASS (Pramrirr) o JULLODHUR SHAW axp 


1872 i ANOTHER (DEFBENDANTS).* 
Jany. 30. 
~ [On appeal from the High Court of Judicature at Fort William in Bengal.] 


R Act VIL of 1859, 48. 235 § 240-—Lzecution—-Private Alienation. . 


~- The prohibition against private alienation of attached property contained in 
gs, 240, Act VIII of 1859, relates only to alienation which would affect the creditor 
who obtained the attachment, 


° Tats was an appeal from a decision of the Calcutta High 

° Court, dated 31st July’1868, affirming a decision of Norman, J., 
in the original civil jurisdiction, dated 20th December 1867 (1). | 
' Russickchunder Soor on 10th March 1866 mortgaged the 
propérty*in dispute to Parbuttychurn Soor to secure Ra. 7,000 
due, 10th September 1866. 
' On the 18th September 1866, Nettychunder Paul got a 
decree against Russickchunder for Rs. 1,100 odd. 

On the 26th September, Baneymadhub Banerjee also obtained 
a decree for Rs. 3,000. 

On the 28th September, Inderchunder Johurry obtained a \ 
decree for Rs. 1,500, and on the same day obtained an order for 
attachment of the property. 
' On the 29th September, Nettychunder obtained an order for 
attachment in his suit; but, having made a mistake in the descrip- 
tion of the property, the writ was returned unexecuted. 


y 


+ Present:—Sin’ James W, Covite, Sm M. Suira, Sie R, P. Courier, and 8m 
LAWRENOE PEKI. e 


é 


(1) 2 BL Rn F. B 49. 
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On the 13th November, Russickchunfer agreed to sell the 1872 


property to the respondents. AFO 
On the 17th November, Baneymadhub Banerjee obtained an v. 
. : . JULLODRUR 
order for attachment in his suit. Saaw, 


On the 19th November, the sale to the respondenta was effect- 
ed, and the mortgage to Parbuttychurn Soor, and the judgment- 
debts due to Inderchunder Johurry and Baneymadhub Banerjee _ 
were paid off. 

On the 21st November, Nettychunder Paul obtained a second 
order for attachment, and the property was, on the 22nd Novem- 
ber, attached by the Sheriff. 

On the 27th and 28th November, the Sheriff received notice to 
remove the attachments in Inderchunder Johurry and Baney- 
madhub Banerjee’s sutts. 

On the llth January 1867, an order was made in Nettychun- 
der Paul’s suit for the sale of the property, and on the 21st 
February (1), it was sold by the Sheriff to the appellant. 

On the 18th July 1867, the appellant, not being able to obtain 
possession, filed his plaint against the respondents, impeaching 
their title on the ground that the private sale, having been effect- 
ed while the two attachments were in force, could pass nothing. 

A. question as to the bona fides of that private sale was de- 
cided in the respondents’ favor. On the 20th December 1867, 
Norman, J., dismissed the suit, thereby supporting the validity 
of the private purchase; and on appeal to a Full Bench 
(Peacock, C.J., L. S. Jackson, Macpherson, Markby, and 
Mitter, JJ.), it was held by a majority (Markby, J., dissent- 
ing) that the decision of the first Court was right. 


The judgments are set out at length in the report (2). 


Sir R. Palmer, Q.C., and Mr. Dayne for the appellants,—The 
question is, does the absolute prohibition undef the attachments 
operate for the benefit of all creditors, so as td prevent a private 
purchaser acquiring a title fo an estate, or is the prohibition 
only such as prevents an alienation to the prejudice of the parti- 


(1) In the report of the “case before stated to have been on the 22nd of 
the High Court, the Sheriff’s sale was February. 

(2) 2B. L. R, F. B., 49. . 
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cular execution-creditoy? Under s. 206 of ‘Act VIII of 1859, 
money payable under a decree is to be paid into Court, and no 
adjustment of a decree is to be made save through the Court. 
The object is to guide all persons interested as subsequent exer 
cution-creditors in the enforcing of their claims. The recog- 
nition here of a settlement, without the intervention of the Court, 
is contrary to the letter and spirit of the Act. Nettychunder’s 
first attachment was inoperative from a mere_mistake, whereby 
he lost bis priority, but he would still be entitled to have his 
decree protected. The words of s. 235 show how strin- 
„gent the words of the prohibition are to be, and s. 240 declares 
any alienation to be null and void. S. 243 shows that a 
private sale, in order to be good, must be sanctioned by the Court, 
and s. 245 directs what is to be done. The reference by 
Norman, J.,.to Bishop’s leases has nothing to do with the 
present point; the question there being whether the alienor 
would be estopped, and the case cited by him of Ranee Surno- 
moyee v. Maharaja Sutteeschunder Roy Bahadoor (1) relates to 
a wholly different question. It is not contended that the alienor 
would not be estopped. 7” There would appear to be no answer 
to Matkby, J.’s decision. There is no bankruptcy law save in 
the presidency towns, and it is the proper policy of the law 
to prevent , private arrangements by way of preference which 
may, injure oreditors. The property is in the- custody of 
the law, and it can only be relieved from such custody by 
an act of the Court. S. 243 seems to have been entirely 
overlooked by the Court. When the property has once been 
attached, it is to remain until sold or released by order of 
the Court. All execution-creditors have an interest unde, 
s8. 270, 271 in the proceeds after satisfaction of the first exe- 
cuted attachment. 


. Mr, Field, Q., and Mr, Leith for the respondents were not 
called upon. . 


Their Logpsurs gave the following judgment :— 
The facts under which this question arises may be thus 
shortly stated :—4 obtains an execution against his debtor, 


(1) 10. Moo, I. A,, 123, 
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in the form of an attachment against the debtor’s real property. 
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The debtor, with the consent of A, malts a private sale of the AxexD Lou 


property, and out of the proceeds satisfies the debt, but no 
application is made to the Court for the confirmation of the sale, 
or for the removal of the attachment, and the attachment still 
remains, at all events formally, in force. Subsequently B, 
another creditor, obtains an attachment upon another judg- 
ment. He proceeds to a judicial sale, treating the former 
sale as void; and the question is whether the purchaser 
under the second sale has a good title and is entitled to say that 
the prior sale was to all intents and purposes void as against 
him? ° 

Their Lordships adopt the view taken by the late 
Norman, J., in the first instance, and by the majority of the Court 
above, including the Chief Jusice, upon appeal. The question 
turns mainly upon the interpretation of two sections of Act VIII 
of 1859, under the head.“ Execution of decrees for money by 
attachment of property,” and in construing these sections, it 
should be borne in mind that we are not dealing with proyisions 
prescribing the mode of administering property amongst credit- 
ors generally, but with provisions prescribing the rights of 
particular creditors who have obtained judgments and execu- 
tions. . 

Now, the sections alluded to are in these terms. S. 235 :— 
« Where the property shall consist of lands, houses, or other im- 
moveable property, the attachment shall be made by a written 
order prohibiting the defendant from alienating the property 
by sale, gift, or in any other way, and all persons from receiv- 
ing the sme by purchase, gift, or otherwise.” S. 240 
says :—“ After any attachment shall have been made by actual 
‘seizure, or by written order as aforesaid, and in the case of an 
attachment by written order after it shall have been duly 
intimated and made known in manner aforesaid, any private 
alienation of the property attached, whether by sale, gift, or 
otherwise, and any payment of the debt or debts, or dividends 
or shares to the defendant during the continuance of the 
attachment shall be rull and void.” 


v, 
JULLODHUR 
Snaw. 
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The question is whether those words, “ any private alienation 
of the property attached, whether by sale, gift, or otherwise, 
shall be null and void,” are to be taken in the widest possible 
sense as null and void against all the world, including even the 
vendor, or to be taken in the comparatively limited sense 
attached to them by the Courta in India? Their Lordships 
adopt the language of the Chief Justice, who expresses his 
opinion that “the object was to make the sale null and 
void so far as it might be necessary to secure the execution of 


the decree; it relates only to an alienation which would affect 


the creditor who obtained the attachment.” That appears to 


their Lordships to be the true meaning of the section. It could 


scarcely be held, in fact it was scarcely maintained in argument, 
that a sale made to a bond fide purchaser by the vendor could 
be set aside by the vendor himself; the words must, therefore, 
necessarily be read with some limitation. It appears to their 
Lordships that their construction must be limited in the manner 
indicated by the Chief Justice, on the ground that they were 
intended for the protection of the creditor who had obtained an 
execution, and not for the protection of all persons who at-any 
future time might possibly obtain executions. 

Reference has been made to s. 271, which is to this 
effect :—“ If, after the claim of the person on whose application 
the property was attached has been satisfied in full from the 
proceeds of the sale, any surplus remain, such surplus shall be 
distributed rateably amongst any other persons who, prior to 
the order for such distribution, may have taken out execution 
of decrees against the same defendant, and not obtained satis- 
faction thereof.” This section only applies where there has 
been a judicial sale, and appears to their Lordships to have little 
or no bearing on the question in the present case, which is, whe- 
ther or not under the circumstances a private sale was valid. 

Their Lordships understand that the Courts in India have 
generally proceeded upon the view taken by the Chief Justice 
and the majority of the Court, and would be unwilling to inter- 
fere with an established course of practice unless they came to 
a very clear opinion that it was wrong. e 


re 
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Under these circumstances their Lordships will humbly 1872 
advise Her Majesty that the decree of the High Court should pee 
be affirmed, and this appeal dismissed with costs. 


v. 
è JULLODIUR 


Sua. 


Appeal dismissed, ` 
Agent for appellant: Mr. Barrow. 


Agent for respondents: Mr. Wilson. 


ALEXANDER JOHN FORBES (Pramrrr) vo BABOO LUTCHME- p, o+ 


PUT SINGH anp oruses (DuFBNDANTS). 1872 


Jany. 26. 
[On appeal from the High Court of Judicature at Fort William in Bengal.}* 


Sale of Sub-tenure for Arrear of Rent—Encumbrances—Regs. VIL of 7 
1799 (1), FII of 1819, I of 1820, and VILE of 1831 (2)—-Act VIII of 
1835 (8)—Act X of 1859, s. 105 (4). . 


Where a sub-tenure had been granted, but no power was reserved to the 
grantor in the sunnud to sell the tenure free from encumbrances in case of default 
in payment of rent, held that, in a sale for arrears of rent under Reg. VII of 1831, 
the purchaser did not take free from encumbrances created by the grantee. , 

The decision in Shahaboodeen y, Futteh Ali (5) affirmed, 


Tis was an appeal from a: judgment passed on review by 
the High Court of Bengal on the 26th April 1867. Some time 
previous to 1793, certain talooks were granted by way of istemrdr 
to one Hossein Reza and his descendants at a fixed jumma of . 
Rs. 2,291. On the 13th March 1850, Shah Ali Reza, “being 
then the holder of the talooks, made a conditional sale of them 
to one Forbes to secure re-payment of a loan. Forbes took 
steps to foreclose on the non-payment of the debt, and having 


absolutely foreclosed obtained a decree -for possession on 18th ~ 
December 1864. 


* Present: Sir James W. Cotvins, Sm Josern Napier, Sir Morticue Saara, 
AND Sre Lawrence PREL 


(1) Reg. VII of 1799, ss. 1 to 20, re- (4) See Bongal Act VITI of 1869, ss. 
pealed by Act X of 1859. 59 to 61. 


(2) Reg. VIII of 1831, repealed by Act (5) Case No. 992 of 1866; 13th March 
X of 1859. ° 1867, 


(3) Act VIII of 1835, repealed by | 
Bengal Act VIL of 1868. 


° ® 


140 


1872 


FORBES 
v. 
Banoo 
LUTOAMEPUT 
SINGH. 


BENGAL LAW REPORTS. rVOL. X. 


On the 6th January 1855, the zemindar of the talooks, Baboo 
Pertab Singh, brought a suit in the Collector’s Court, under 
Regulation VIII of 1831, to recover rent due from the grantee 
of the talooks, and he also appointed persona to collect the rent 
direct from the cultivators so as to secure his annual jumma. 
In March 1855, Forbes petitioned the Judge, complaining 
that his decree for possession as against his mortgagor could not 
be executed in consequence of the zemindar’s men collecting 
the rents; he also prayed, in a petition to the Collector, that 
he should be allowed to deposit with the Collector money which 
he had tendered to the zemindar in respect of the rent due from 
¢he date of the decree, but which had been refused; but 
nothing appeared to have been done under those petitions. On 
the 27th March 1855, Baboo Pertab Singh applied for execution 
af his rent-decree by the sale of the talooks, and on the 26th 
April, they were sold by the Collector, and bought for Rs. 1,000 
by Sheikh Jowhur Ali, one of the present respondents. 

On the 21st May 1856, Forbes, relying on his decree for 
possession, applied to the Collector for mutafion of his name in 
lieu of that of his mortgagor, but the Collector refused on the 
ground that the talooks had been sold for arrears of rent. - The 
usual Act IV of 1840 cases ensued, and resulted in Sheikh 
Jowhur Ali being kept in possession. 

‘In March 1856, Forbes commenced the suit, out of which this > 
appeal arose, against the zemindar and the purchaser at the 
Collector’s sale. In his plaint he contended that, previous to the 
sale by the zemindar, the foreclosure proceedings being complete, 
Shah Ali Reza had no further interest in the talook, and that he, 
Forbes, should be recognised as talookdar. The defendants con- 
tended that, inasmuch as the grantee through whom the plaintiff 
claimed had made default in payment of rent, and, while he was in 
possession of the premises, these premises had been sold by the Col- 
lector for such arrears, all sub-tenures, or mortgages, created by 
him fell to the ground, and that therefore the plaintiff had no right. 
Before the case was decided, Forbes’ decree against the mort- 
gagor for possession was reversed on appeal by the Sudder 
Court, and accounts were ordered to be tiéken. The effect of 
this reversal being to destroy Forbes’ possessory title, the Prin- 
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cipal Sudder Ameen dismissed his suit against the zemindar and 
Sheikh Jowhur Ali. ý 


Against this decree he appealed to the High Court; butin the 


meantime the Sudder Court having on review dismissed his pos- 
sessory suit by decree of 21st April 1862, his right to conduct 


the present suit was held by the High Court on the 12th March 


1863 to have determined. 

In February 1866, Her Majesty in Council reversed the 
decree of the Sudder Court of 21st April 1862, whereupon 
Forbes applied to the High Court for a review of the decision 
of the 12th March 1863; and the review having been admitted 
and argued, the High Court, on the 26th April 1867, rejected 
the review and dismissed the plaintiffs suit (1), the effect of 
the decision being to pass the whole tenure to Sheikh Jowhur 
Ali under his purchase at the Collector’s sale. 

Forbes appealed against that decision to Her Majesty i in 
Council. 


Sir R. Palmer, Q.C., and Mr. Leith for the appellant.—-There 
appears to have been some misapprehension as to the terms of 
the sunnuds under which Shah Ali Reza held; the High Court 
state in their judgment that, “by the terms of the sunnud or 
lease, it is not the rights and interests, but the tenure itself which 
passes, if the arrears due upon it, including Government revenue 
undertaken to be paid as part of the rent, should not be paid:” 
if this is erroneous, the whole principle of the judgment ie erro- 
neous, and the decision of Shahaboodeen v. Futteh Ali (2) 
must govern this case. 

The sunnuds are notin the record, but we are informed that 
they are precisely the same as those in the record of the 
appeal suit between the present appellant and Shah Ali Reza’s 
widow, Forbes yv. Ameeroonissa Begum (3); aud if this be so, it 
will be found that no such terms exist in the sunnud, 


(1) Act IV of 1840, repealed by Act (2) Case No. 992 of 1866; 13th March 


“KVL of 1862; sea Ch, XXII of the 1867. 


old Criminal Procedure Code (Act XXV (3) 10 Moo. L A., 340. 
of 1861) and Ch. XL of the new Code 
(Act X of 1872.) ° 
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The learned Counsel then proceeded to consider the Regula- 
tions as supporting thè decision of the Full Bench in the case 
or £ Shahaboodeen v. Futteh Ali (1), and they also referred‘ to 
Tirthanund Thakoor vw, Paresmon Jha (2) and Mohesh aide 
Banerjee v. Chunder Monee Debee (3). 


(1) Case No. 992 of 1866 ; 13th March 
1867, 
(2) Before Mr. Justice Loch and Justice 
Sir C. P. Hobhouse, Bart, 


TIRTHANUND THAKOOR AND OTHERS 
(PLAINTIFFS) v. PARESMON JHA anD 
ANOTHER (RESPONDENTS). * 


Baboo Tarrucknath Sen for the appel- 
lants. x 


Baboo Khettermohon Makers for the 
yespondents. 


Hosnovss, J.—This is a suit rather 
of a peculiar nature, and it is necessary to 
state carefully the facta on which we 
have to come to a decision on the point 
of law Before us. 

The plaintiff in this suit held a decree 
against one of the defendants, Rung Lall, 
in the Revenue Court for arrears of rent 
for the years 1278 and 1274. This decree 
wae dated the 10th September 1867. The 
co-defendant of Rung Lall, namely, Pa- 
resmon Jha, held a money-decree in the 
Moonsift’s Court against the said Rang 
Lali, dated the 28th May 1867. In exe- 
cution of this money-decree, the defend- 
ant Paresmon Jha put up for sale the 
rights and intereata of Rang Lall in the 
tenure, which is the subject of dispute 
before ua; and on the 29th November 
1867, the said Paresmon Jha becerme 
the purchaser of the said rights and in- 
teresta in the said tenure. Thereafter, 


‘ on what date we are’ not shown, the 


plaintiff prayed in the Revenue Court 
for execution of his decree for arrears 
of rent of the 10th September 1867 by 
the sale of the said tenure of Rung Lall 


The arrears of rent for which the decree 
was given were admittedly arrears due 
from the defendant, Rang Lall, as the 
tenant of the tenure which was sold to 
the defendant Paresmon. 

When the plaintiff applied for execu- 
tion of his decree in the manner I have 
said, the Deputy Collector, on the 25th 
April 1868, refused to allow such execu- 
tion to proceed on the ground that what- 
ever had been Rung Lall’s rights and 
interesta in the tenure had been gold to 
the defendant Paresmon at the previ- 
ous sale by the Civil Conrt. 

Under these circumstances, the plain- 
tiff sues for the reversal of the sale made 
by the Civil Court on the 29th Novem- 
ber 1867, and for the cancelment of the 
order of the Deputy Qollector of the 
25th April 1868, and to obtain sale of 
the tenure in question. 

The lower Appellate Court has dis- 
missed the plaintiff’s suit on the ground 
that the sale to the defendant of the 
29th November 1867 was a good sale, 
and that there cannot, therefore, be any 
re-sale of the rights and interests of the 
judgment-debtor Rung Lall in the tenure 
in question. 

In special appeal it is contended that 
this judgment is erroneous in Jaw, and 


the argument of the pleader for the spè . 


cial appellant is this: —He saya, that ings- 
much as the defendant Rung Lall was 
the tenant of the under-tenure in ques- 
tion, and that inasmuch as the arrears of 
rent for which the decree was given to 
the plaintiff were arrears of rent due by 
the fénant of this particular tenure, go 


(3) Post, p. 150. 


~ 


* Special Appeal, No. 2997 of 1869, from a decree of the Sabordinate Judge of Purneah, 
dated the 17th September 1869, affirming a decree of the Moonsiff of that district, dated 


the 27th May 1869. 
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Mr. Field, Q.C., and Mr. Doyne for the respondent, Sheikh 
Jowhur Alii—The cases last cited areedecided upon the con- 


the tenure itself was liable for the amount 
of the said arrears, and the defendant 
Paresmon, who bought that tenure 
bought it subject to such lability. 

In the first place, it is quite clear to 
me that the two first prayers contained 
in the suit could not, under any circum- 
stance, be granted. Itis not for a moment 
contended that the decree of Paresmon 
in the Moonsiff’s Court, that the sale to 
Paresmon in that Court, or that the 
order of the Deputy Collector of the 
25th April 1863, are in any way tainted 
with fraud. It must, therefore, be held at 
once that the sale of the 29th November, 
whatever it may have conveyed to the 
purchaser, was, for what it was worth, a 
good sale ; and also that the order of the 
Deputy Collector refusing to allow any 
re-sale of the tenure was an order passed 
with jurisdiction, and was an order, there- 
fore, which we cannot in the Civil Court 
get aside. But I do not propose to base my 
jadgment upon such a narrow basis as that 
the two principal prayers of the plaintiff 
cannot be complied with; and that, there- 
fore, the suit must be dismissed. I will 
rather take it that the suit is of this 
nature,—that it is a suit to have it declared 
that the tenure purchased by Paresmon 
on the 29th November 1867, is a tenure 
which, notwithstanding his purchase, is 
liable for the arrears of rent decreed due 
from the former tenant of the tenure, 
and is therefore liable to be sold for the 
amount of those arrears. 

Now, the whole of this contention resta 
upon this theory, namely, that every 
under-tenure is hypothecated to the pro- 
prietor of the same for the rent derivable 
and due from such under-tenure. Now, 
although there is a law, s. 112 Act X 
of 1859, which declares that the produce 
of the land is held to be hypothecated for 
the rent payable in respect thereof, yet 


(a) 2 W. R., 181. 
(b) 5 W. R., 205. 
(0) 8 W. B,, 884, 


there is no law shown to we which has 
declared that the land itself is held to be 
hypothecated for the rent thereof. It 
seems to me, therefore, in the first place 
that the meore fact that there ie a law 
declaratory that the produce of the land 
is held hypothecated for the rent, is strong 
evidence to show that there is no law by 
which the land itself is held to be hypo- 
thecated for the same purpose: the er- 
pressio unius is the excluno contrarii, 

But we are shown certain decisions of 


some Division Benches of this Couri? 


which are said to be in accordance with 
the special appellant's view upon this 
cas¢—namely, Khoobaree Rai v. Roghoo- 
bur Rai (a), Gopal Mundul y. Soa 
‘bhudra Boistobee (b), Mussamut Sufur- 
oonissa v. Saree Dhoopee (e), Doorga 
Persad Bose v. Sreekisto Moonshee (d), 
Maharajah Satish Chunder Roy Bahadoor 
y. Modhoosoodun Paul Chowdhry (e). 

Now, the most cursory glance at the 
cases to be found in Wyman makes it 
quite clear that the point before ns was 
not in any shape brought before the 
minds of the Jndges who decided the 
cases there reported, and ia fact the 
pleader for the special appellant very 
candidly admits that that is so: and the 
most that he can make out of those 
reported cases ia that there are some 
expressions in them which seem to favor 
his views. 

Again, I think that from a careful con- 
sideration of the cases of Gopal Mundul 
v. Soobhudra Botstobee (b) and Mussamut 
Sufuroonissa v. Saree Dhoopee (c), it will 
appear that they were not cases in which 
the point before us was really the point 
which the Judges there decided. In 
Mussamut Su issa v, Saree Dhoo- 
pee (c), the Judges held that the 
suit turned* upon frand or no fraud, 
that the Judge below had found fraud 


(d) 2 Wyman’s Revenue, 
ps 212, 
(6) 8 Jb, pe 19, 
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struction of Act X of 1859, but this has to be decided upon 


Regulation VII of 1799. 


If the sunnuds are expressly in the words of those referred to 
by the Counsel for the appellant, no doubt the High Court were 


without any evidence thereof, and that, 
therefore, his decision was erroneous. 
And so in Gopal Mundul vy. Soobhudra 
Boistobee (a), the point before the Judges 
there again was fraud or no fraud ; and 
although undoubtedly the learned Judges 
here expressed an opinion which is in favor 
of the special appellants’ views, yet in so 
many terms they do not give jadgment 
“as the result of that opinion; but, on 
the contrary, they remand the case for 
trial upon the question of fraud or no 
fraud. 
« ‘The only case which seems to be at all 
strong in favor of the special appellants’ 
view is that of Khoobaree Rai vy. Roghoo- 
bur Rai (5); and there the Judges do 
undoubtedly seem to say that because 
the renf was due upon the tenure sold, 
therefore, the person who bought that 
tenure was bound by the second sale 
of it. But in the same breath they 
say that he was so bound because of 
his negligence in not paying up the 
rents that® were due upon the tenure. 
To make that case, therefore, appli- 
cable fo the case before us, we ought to 
have been shown what was the date of 
the decree. If the decree was given after 
the purchaser in the Civil Court had be- 
come the proprietor of the tenure, then 
he might, perhaps, have been liable for 
the rents due upon the tenure, and when 
he neglected to pay them, the tenure 
would rightly have been sold. ~ But the 
learned Judges do not state in thelr judg- 
ment what was the date of the decision, 
and we, therefore, really do not know 
whether that case is in boint or not. 

On the other hand, as I have said 
before, we are not shown any custom, nor 


7 any statute Jaw, declaring that an under- 


(a) 5 W. B., 205. 
(8) 25. R., 181. a 
(c) 8 B L Ba Ar G, 49, * 
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tenure is hypothecated for the rents due 
upon it, and there is a statute law which 
seems to declare by the expression of 
one thing that the other is not law. And 
the cases of Samiraddi Khalifa v. Haris- 
chundra (c) and Pran Bandhu Sirkar v. 
Sarbasundari Dabi (d) are distinctly in 
point, and by them itis expressly declared 
that, under circumstances-exactly similar 
to the present, the sale made in execution 
of a decree of a Civil Court is good go as to 
prevent any second sale of the same pro- 
perty in execution of a decrees for arrears 
of rent against the former tenant of that 
property. 

I think, therefore, that the Judge was 
right in saying that the plaintiffs’ suit 
must be dismissed, and I would dismiss 
this appeal with costs. 


Loos, J.—I concur in the judgment 
pronounced by my colleague. I wish to 
add a few words with regard to the judg- 
ment in Mussamut Sufuroonissa v. Saree 
Dhoopee (e). That was a judgment pro- 
nounced by Mitter, J., in which I con- 
curred, and it has been quoted in 
support of the case of the special appel- 
lant before us; and it has been urged 
that the opinion expressed by Mitter, J. 
in the judgment in Samiraddi Khalifa 
v. Harischandra (c), is opposed to the 
judgment he gave in that case. Look- 
ing, however, at the facts that were put 
before us in the case of Khoobaree Rai v. 
Roghoobur Rai (b) and the grounds upon 
which the special appellant came before 
us, it appeara to me that in that judgment 
there is nothing inconsistent with what 
was said by my colleague, Mitter, J., in 
the enso of Samiraddi Khalifa v. Haris- 
chandra (c): because in the former case, 


(d) 8 B. L. R., A. 0, 52. 
(e) 8 W. Ra 884, 
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in error, if their judgment is to be read as assuming that the 
tenure was made saleable by the special terms of the sunnud. 
The fact, however, as to the identity cannot, at present, be a 
ascertained. It is necessary, however, to test whether,—consider- 
ing that the rent was in arrear, that Shah Ali Reza’s name was 
still on the register, and that his heirs were in possession at the 
time of the institution of the summary suit, and as there was no 
tender by the appellant of the amount of arrears claimed in the 
guit against the heirs,—the Regulations would authorise a sale of 
the tenure, so as to enable the purchaser to get possession 
of the land discharged from all encumbrances created by the 
grantee, The learned Counsel referred at length to the various 
Regulations previous to Regulation VIII of 1819, and submitted 
that, according to that Regulation, read in conjunction with 
Regulation I of 1820 and Act VIII of 1835, the decree of thè 
High Court was correct. 


The other respondents did not appear. 


Their Lorpsutrs delivered the following judgment = 
- This is an appeal from a decree of the High Court of Cal- 
cutta on review, in effect dismissing a suit brought in the Zillah 
Court of Purneah in 1866 by the appellant, as mortgagee after 
foreclosure, to recover possession of certain talooks in Pergun- 
nah Havalee, and to set aside a judicial sale of them made at 
the instance of Baboo Pertab Singh, the zemindar, under a 


. Claim for arrears of rent. 


The main question in the appeal is whether the sale of the 
talooks made to Sheikh Jowhur Ali, the respondent, who alone 
appeared at the hearing, under a decree ina suit institated by 
the zemindar against the heirs of Shah Ali Reza, the mortgagor, 
for ALTeATS of rent, treating them as defaulting tenants, is a 


the point urged before us was thaf the 
lower Appellate Court was wrong in 
holding that the proceedings of the zemin- 
dar were tainted with fraud and collu- 
sion, and that was the poinf that we were 
called upon to dispose of; and we held 
that mere loose expressions of fraud used 


by the lower Appellate Court were quite 
insufficient to justify the Subordinate 
Judge in coming to the conclusion of 
fraud against the special appellant. 

I concur in the decree proposed by my 
colleague in this case that the special 
appéal be dismissed with costs, 
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Mak valid sale as against the appellant, the mortgagee, who was 
ORBES i . 


v. not a party to that suit. 

ee ee Ali Reza, a Mahomedan, held the property by an hereditary 
Smem. tenure created by sunnuds granted prior to 1793 to the ancestors 
of Ali Reza. These sunnuds are not set out in the present 
record; but it has been certified since the argument, by the 
; Registrar of the High Court, that they are the same as those 
printed in the record of the appeal in a former suit between 
the appellant and the representatives of Ali Reza. Their 
Lordships thought it right to ascertain with accuracy the con- 
„tents of these sunnuds, inasmuch as the High Court based their 
judgment in a great degree on the assumption that the tenure was 
made saleable for arrears ofrent by special terms contained in them. 
It appears from the sunnuds, thus verified, that this assump- 
tion is unfounded; and it was admitted by the learned Counsel 
for the respondent that, if they were the same as those set out 
in the former record, this was so. By the sunnuds the mouzahs 
are given by way of istemrár to Hossein Reza and his descend- 

ants on a fixed and absolute jumma of Rs, 2,291. 

On the 13th March 1850, the appellant advanced to Ali 
Reza Rs. 39,500; and to secure this advance, the latter made, 
in ordinary form, a conditional sale of the talooks to him, to be 
absolute if the money was not repaid on 13th March 1851. 

It js necessary to advert shortly to the litigation which has 
been going on since 1851 in this and two contemporaneous suits. 
The mortgage-debt not having been paid, the appellant took 
proceedings to foreclose under Regulation XVII of 1806; and 
the foreclosure was completed in due course in August 1852. 
Thereupon, on the 28th January 1863, the appellant com- 
menced a suit against Ali Reza to obtain possession, which was 
defended on grounds impeaching the validity of ‘the foreclosure. 
This suit passed through all the Courts, and underwent a great 
variety of fortune. The Zillah Judge, on the 18th December 
1854— day materidl to be borne in mind—made a decree in 
favor of the appellant for the possession of the talooks. On 
appeal to the Sudder Dewanny Adawlut, the suit was remanded, 
when the then Zillah Judge dismissed it, and the Sudder Court 
affirmed his decision; but both these judgments were reversed 
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by Her Majesty on appeal, and the order in Council declared 
that the appellant was entitled to the possession of the mortgaged 
premises as absolute owner in the case of Forbes v. Ameeroonissa 
Begum(1). The order in Council bears date on the 3rd February 
1866. Shortly after the decree of the Zillah Judge of the 18th 
December 1854, in the appellant’s suit for possession,—-viz., on 
the 6th January 1855,—the zemindar, Pertab Singh, brought a 
summary suit in the Collector’s Court against the heirs of Ali 
Reza for arrears of rent. The heirs in that suit allowed judg- 
ment to go by default, and on the 26th February 1855, an ez 
parte decree was made against them for the amount of the 
arrears Claimed,—viz., Rs. 712. On the 19th March 1855, the 
zemindar prayed that the decree might be put into execution and 
the talooks sold, and they were sold accordingly, on the 26th 
day of April 1855, tọ the respondent, Jowhur Ali, for Rs. 1,000. 
This is the sale which it is sought to set aside in the present suit. 
It is plain that, when this summary suit against the heirs of 
Ali Reza was commenced, they had no title or right whatever 
in the talooks. The appellant had become absolute ‘owner, 
and, moreover, he had obtained the decree of the Zillah Judge 
for possession, which was-ultimately sustained on the final 
appeal to Her Majesty. 

On the 24th March 1856, the appellant commenced the 
present suit to set aside the sale and for possession against the 
zemindar, the purchaser Jowhur Ali, and the heirs of Ali Reza. 
His right to recover was at first opposed in the Courts below, 
on the ground that, by the judgments given in India in the first 
of the above-mentioned suits, his title, by foreclosure, had been 
invalidated ; and, on this objection, decrees were made against 
him by the Zillah and High Courts, On the reversal of these 
judgments by the Queen in 1866, the appellant, in order to 
obtain the fruits of the long litigation, at last decided in his favor, 
obtained a re-hearing of his case on review; and the High Court 
then pronounced the judgment against him now under appeal. 
The contention of the appellant is that the zemindar could 
only sell the interest,of the heirs of Ali Reza (if any), and not 

7 (1) 10 Moo; 1, A., 340, 
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the tenure and estate which had passed to him before. the decree 
for sale; and he also impeached the sale on the ground that it 
was fraudylent and collusive, and on objections founded on 
various alleged irregularities. 

In the view taken by their Lordships, it will only be neces- 
sary to consider the first point,—viz., the right of the zemindar 
to sell, under the decree in the summary suit against the heirs 
of Ali Reza, the tenure then vested in the appellant. 

The respondent contends that the sale was by law valid. 
He relies on the facts that some rent was in arrear; that Ali 
Reza’s name was on the register, and his heirs in possession ; 
and that the appellant did not tender the amount of the arrears. 
But, on the other hand, it appears that, if the heirs of Ali Reza 
were in possession, which is somewhat uncertain on the facts, 
their names were not put on the zemindar’s register; and it also 
appears that, shortly after the commencement of the summary 
suit of the zemindar, and before the decree for sale, the officers 
of the Zillah Court, in pursuance of the decree of the 18th 
December 1854, gave the appellant symbolical possession by 
planting bamboos, which the zemindar’s agents soon afterwards 
pulled up; and that the appellant’s agent tendered the rent for 
December 1854 at the cutcherry of the zemindar, and that such 
tender was there refused, with the answer that sazdwals (1) had 
been appointed, and that until they were removed, no rent would 
be received. It also appears that the appellant endeavored to 
get his name placed on the register of the zemindar, and that 
before the sale he applied to the Zillah Judge for a parwána, 
directing the zemindar to place his name on the register, who 
refused the order. The appellant did not then apply to the 
zemindar, and it may be inferred that he did not do so because 
the above proceedings of the zemindar, who had then obtained 
the decree against the heirs of Ali Reza, had shown that such 
an application was useless. It is apparent from these facts 
that the zemindar had the fullest notice of the title of the 
appellant and of his claim to possession before the decree for 
sale, and that, having that notice, he proceeded, without notice to 


(1) Rent collectors, 
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him, to obtain a decree for sale ex parte againt the heirs of Ali 
Reza, There can also be no doubt that *the purchaser Jowhur 
Ali (who was, in fact, the mooktear of the zemindar, and | 
purchased ata grossly inadequate price) had in the same way 
notice of the appellant’s title and his proceedings. It requires 
very plain positive law to support such a sale against the real 
owner under a decree thus obtained. 


The High Court, in the judgment under appeal, assume that 
the sunnuds, in their terms, gave the zemindar power to sell 
the tenure itself free from incumbrances; but, in the event of 
that assumption being unfounded, the learned Counsel for the 


respondent contended that the zemindar had that power, either 


as an incident to the tenure, or by virtue of the Regulations, 
No authority was shown to satisfy their Lordships that, by 


any known law or usage, zemindars had the power to sell 


tenures of this kind for arrears of rent as a right inherent in, 
or incident to, the tenure, or that any such power rightfully 
exists, unless by peor stipulation, independently of the 
Regulations, i 


A long and minute commentary was made during the argu- 
ment upon the Regulations bearing on the subject from 1793 
downwards, with the view, on the part of the respondent, of 
showing that they authorized a sale of the tenure itself, free of 
previous titles and incumbrances created by the defaulting tenant 
and his predecessors. Their Lordships do not think it necessary 
to discuss in detail these Regulations, because they are disposed 
to agree in the main with the construction put upon them in a 
decision of the Full High Court, which is directly opposed to this 
contention, “The decision referred to was pronounced in an 
elaborate judgment of the Full Bench of the High Court (the 
Chief Justice, Sir Barnes Peacock, presiding), in which the 
Regulations are fully collated and examined— Shahaboodeen v. 
Futteh Ali(1). This, which may be regarded as the leading 
decision in India, has been followed by the Courts there— Tirtha- 
nund Thakoor y. Paresmon Jha (2) and Mohesh Chunder Baner- 


s l 


(1) Case No. 9923`of 1866; 13th March 186. (2) Ante, p. 142. 
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18723 jee v. Chunder Monee Debee (1). It is true that the Courts 
in these decisions had®to construe Act X of 1859, and not 
Regulation VII of 1799, which had then been repealed: but 
powers of sale analogous to those found in the Regulation 
of 1799 are provided in s. 105 of Act X of 1859, with this 
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(1) Before Mr, Justice Kemp and Mr, lant, is the zemindar, he must have 


Justice Amslie. 


MOHESH CHUNDER BANERJEE (ont 

OF THE DEFENDANTS) v. CHUNDER 

_ MONEE DEBEL AND oTHERS (PLAIN- 

TIFF8).* : 
The 27th February 1871. 
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t 
Baboos Sham Lal Mitter and Mohendro 
all Seal for the appellant. 


Baboo Nil Madhub Sein for therespondents, 

The judgment of the Court was deli- 
vered by 

Arnstimm, J.—This suit was remanded 
on the lgt of December 1869 by L, 8. 
Jackson and Glover, JJ., with a direc- 
tion to the lower Appellate Court to try 
the question whether the lease on which 
the Idnds had been held contained any 
stipulation reserving a right of sale for 
arrears of rent; and a further issue was 
also laid down regarding which nothing 
has bean said in the present appeal. 

The lower Appellate Court has now 
found that there was nothing in the lease 
which reserved aright of sale to the zemin- 
dar, and consequently holds that the 
tenure was sold subject to incumbrances, 
Against this decision, the special appel- 
lant has urged two grounds of appeal : lst, 
that the onus of proof has been put on 
the wrong party ; that he was called upon 
to produce the kabaliat, whereas the 
opposite party shonld have been called 
upon to produce the pottah. As in this 
case, the auction-purchaser, special appel- 


proofs in his own hands equal to any 


- that can be found in the hands of the 


opposite party, and there was no occasion 
to call upon thé opposite party to prove 
his (special appellant’s) case, 

The other ground is, that with refer- 
ence to the decision in Rungo Monee Dedia 
Y. Raj Coomaree Brbee (a), the appellant 
was not bound by the decree of fore- 
closure passed against the former holder. 
It appears to us that the facts in this 
case are not similar to the facts of that 
cage. - Here, there was a decrees of fore- 
closure which entirely extinguished the 
rights of the debtor. In that case, there 
was a simple decree against the debtor, 
making him personally responsible for a 
portion of the allowance due to the widow 
of one of the members of a joint Hindoo 
family in consequence of his purchase of 
the share of another member of the 
family; but it is distinctly stated in the 
judgment quoted that the decree did not 
directly affect or bind the land, but 
merely bound the jadgment-debtor per- 
sonally, and prevented him from denying 
his liability. We, therefore, think that 
the cases are not analogous, and that this 
issue will not affect the present case. 
The special appellant has also sought to 
argue a further objection, as to the col- 
lusiveness of the decree obtained by the 
opposite party; but as that point is not 
taken in the grounds of appeal, we 
decline to hear him on this ground. 

We dismiss the special appeal with 
costs, ; f 


+ Special Appeal, No. 1729 of 1870, from a decree of the Subordinate Judge of -Hooghly, 
dated the 7th May 1870, affirming a decree of the Moonsiff of that district, dated the 16th 


March 1870, 


(a) € W, By 197, 
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difference that the language of the latter Act is more favorable 
to the contention of the respondent than that of the Regulation 
of 1799. The Chief Justice, in commenting on the Regulation 
of 1799, considered it to be clear that the power to sell the 
tenure itself free from incumbrances was not given by that 
Regulation. 

The Regulations principally relied on by the respondent are 
Regulation VII of 1799, s 15, cl.7, and Regulation VIII of 
1819. The part of the Regulation of 1799 relied on declares 
that, “if the defaulter be a dependent talookdar, or the holder 
of any other tenure, which, by the title-deeds or established 
usage of the country, is transferable by sale or otherwise, it may” 
be brought to sale by application to the Dewanny Adawlut in 
satisfaction of the arrears of rent.” The language is not well 
adapted to meet the case of incumbered tenures; but the words; 
“if the defaulter be the holder of any tenure, it may be 
sold,” may fairly mean that the tenure the defaulter holds, 
or has, such as it is in his hands, may be sold; and it does 
not seem to be a forced construction that the decisions nbdve 
referred to have put on the statute, in holding that, if the 
tenure has passed to another, and is no longer in him, the 
alleged manner enabling it to be sold for his debt, and that 
if he has an incumbered tenure, then only the interest which he 
has in it is subject to the power of sale (sic). The older Regula- 


‘tions of 1793, 1795, and 1797 were referred to for the purpose 


of showing the general object to have been to give the zemin- 
dars the same powers to recover rents from their dependent 
talookdars, as the Government had to recover the fixed revenue 
from them; but these provisions relate principally to powers of 
distress. The recital relied on in the preamble of Regulation 
XXXV of 1795 (which relates to distresses), viz., that justice 
required that proprietors should have the means of levying their 
rents and revenues with equal punctuality as the Government, is 
not found in Regulation VII of 1799; and, would not justify a 
construction of that Regulation which would give, by an infer- 
ence, a power of sale of so stringent a kind as that contended for. 
Regulation VIII of °1819, s. 11, no doubt gives an express 
power to sell the tenure free of all ngumbrances that may have 
A—2] 
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1872 accrued upon it by the act of the defaulting proprietor, his repre- 
Fonpus —_ sentatives, or assignees ;; but the power so given is confined to the 
Banoo case of tenures where the right of selling or bringing to sale for 
Swem, an arrear of rent has been specially reserved by stipulation in 
the engagements interchanged in the creation of the tenure. 
The preamble of the Act shows the existence of such tenures, 
and the Regulation treats them as a distinct class. It has 
been already pointed out that the sunnuds in this case do not 
contain this special power, and that the High Court was in error 

in so assuming. 

The present case is stronger in favor of the appellant than 
that of Shahaboodeen v. Futteh Ali (1). In this case, before the 
zemindar took proceedings against the heirs of Ali Reza, the 
title of the appellant had passed beyond the stage of being an 
meumbrance only on the tenure. He had become the absolute 
owner of the tenure itself, and the heirs of Ali Reza, against 
whom the summfiry suit was brought, had no title or interest 
whatever left in it. They were not the holders of any tenure, 

e to use*the words of Regulation VII of 1799, and were certainly 
not “proprietors” in the words of the Regulation VIII of 
1819. 

The judgment below was also grounded on the fact that the 
heirs were in actual possession, and that the name of Ali Reza, 
their ancestor, was on the register. This was so, but they 
were holding possession wrongfully. Not only was their. title 
gone, but a decree for possession had been obtained against 
them, and executed so far as it was possible todo so. Their 
possession, therefore, was in no sense lawful, and their mere de 
facto possession was known by the zemindar to be wrongful. 
With this knowledge the zemindar could not properly treat the 
heirs as holders of the tenure, so as to affect the rights of the 
appellant, of whose title and efforts to obtain possession he had 
notice. - 

It is true the appellant did not tender the rent which was the 
subject of the suit against the heirs, but, on the other hand, 
when he tendered the rent due from the date of his decree at 

(1) Case No. 992 of 1866; 18th March 1867. 
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the cutcherry, the prior rent was not demanded of him, and, on 
the contrary, he was told the zemindar’s “sazéwals were in pos- 
session, and no rent would be received. These facts, coupled 
with the other proceedings of the zemindar’s agents, show that 
a further tender was useless, and therefore unnecessary, even 
assuming that such a tender ought to have been made to stop 
the proceedings in the summary suit against the heirs to which 
he was no party, which their Lordships are by no means pre- 
pared to affirm. ~ 

In recommending the reversal of the judgment under appeal, 
their Lordships in effect affirm the authority of the decision of 
the Full Bench in the case of Shahaboodeen v. Futteh Ali (1)? 
It may be inferred from their judgment that the High Court 
in this case would have followed that authority, ifthe terms of 
the sunnuds had been correctly brought before them. . 

Their Lordships do not desire by this judgment to weaken 
any powers that zemindars may, by law, possess to enforce pay- 
ment of their rents. What other powers and remedies the 
zemindar, Pertab Singh, had, and might have exercised, it ts not 
necessary, nor isit now of any goneral importance, to determine, 
for the remedies for arrears of rent are at present mainly pro- 
vided by Act X of 1859 and subsequent Acts. The only 
question their Lordships are called upon to decide is as to the 
validity of this sale, and they have come to the conclusion that, 
under the Regulations in force at the time, and under the’ cir- 
cumstances of this case, this sale, for the reasons already given, 
was invalid. 

Their Lordships think that the appellant is entitled to the 
mesne profits from the time of the sale to Jowhur Ali, as 
against him; and that in taking the account of such profits, 
all rent and arrears of rent due and payable to Pertab Singh 
and his heirs should be deducted and allowed.» The appellant 
also claims to be entitled to a decree for mesne profits against 
the heirs of Pertab Singh, of the grounds (1) that the zemindar 
was acting in collusion with Jowhur Ali; and (2) that he per- 
sisted in the sale of the talook, when he knew that the heirs 


(1) Caso No. 992 of 1866 ? 13th March 1867. 
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of Ali Reza, who alone were defendants in this suit, had no 
interest at all in them.” Their Lordships do not think it neces- 
sary to express any opinion on the charge of collusion; but 
considering that the zemindar proceeded to obtain a sale of the 
tenure, notwithstanding he had notice of the appellant's title, 
and of the order made by the Zillah Court for giving him pos- 
session, and that such sale has been the means of keeping the 
appellant out of possession, and the cause of this suit, and that 
he has persistently disputed the title of the appellant, they are 
of opinion that the decree for mesne profits should be against 
the heirs of Pertab Singh, as well as against Jowhur Ali, but 
*that execution should not be had against such heirs in respect of 
them until after failure to obtain satisfaction from Jowhur Ali. 
Their Lordships will therefore humbly recommend to Her 
‘Majesty that the decree appealed from be reversed, and that it 
be declared that the sale to Jowhur Ali was invalid, and should 
be set aside; that the appellant is entitled to possession, and to be 
registered as the holder of the talooks ; and that he has been so 
entitled since the said decree of the Zillah Court of Purneah of 
the 18th December 1854; and that it should also be declared 
that the appellant is entitled to mesne profits from the time and 
in manner abovementioned; and further that the respondents 
should pay the costs of the litigation in India; and if any costs 
have been paid in India, they should be refunded: and their 
Lordships will direct that the appellant should have the costs 
of this appeal. 


Appeal allowed. 
Agents for appellant: Messrs. Burton, Yeates, and Hart. 


Agent for respondent, Sheikh Jowhur Ali: Mr. Wilson. 
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Before Mr. Justice Kemp and Mr, Justice Pontifex. 


JOY KOOMAR DUTTA JHA (Praintrr) v. ESHAREH NUND DUTTA 
JELA (Derexpant),* 


Review—Act VIII of 1859, ss, 376 and 378— Order refusing to admit a Special 
Appeal, Power of High Court to grant a Review of— Notice. 


An order refusing to admit a special appeal is open to review, and the ery 
tlon for review may be made without notice to the other side. i 


AxN application for the admission of a special appeal in this 
case was rejected on the 12th July 1871. Subsequently there 
was an application for a review of the order refusing to admit 
the special appeal, and on the 2nd December 1871, the review 
was granted, and the special appeal was directed to be registered. 


The Advocate-General, offg. (Mr. Paul,) (with him Baboos 
Juggudanund pee and Romesh Chunder Mitter), for the 
respondent. 


Mr. Woodroffe (with him Baboos Rashbehary Ghose and 
Omesh Ohunder Banerjee) for the appellant. 


The Advocate- General, for the respondent, objected to the hearing 
of the appeal. He contended that an order refusing to entertain 
a special appeal cannot be reviewed; and that evenif a review 
were allowed by law, it could not be granted without notice to the 
opposite side, which was not served in thiscase. The appeal is 
now improperly before the Court, and ought not to be heard, as 
the order admitting the appeal is wrong and without jurisdiction. 
S. 376 of Act VIII of 1859 only allows a réview of judgment 
where there has been a decree of Court consequent upon such 
judgment, and not otherwise. . 


*Special Appeal, No. 265 of 1872, from a decree of the Judge of Beerbhoom, 
dated the 13th March 1801, affirming a decree of the Subordinate Judge of that 
district, dated the 26th April 1870, : 
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Mr. Woodroffe for the appellant.—Jn the matter of the Petition of 
Barmutollah (1), it was Held that this Court could review an order 


(1) Before Mr. Justice Bayley and Mr. 
Justico Markby, 


Ix THE MATTER OF THR PETITION OF 


BARMUTOLLAH, 
The 4th April 1872, 
Mr. M. Ghose for tho petitioner. 


THe judgment of the Court was deli- 
vored by 


* Marxsy, J.—In this case an applica- 
tion for the admission of a special appeal 
was made to this Court on the 19th Decem- 
ber Inst. The petition contained ten 
grounds of appeal; and after hearing a 
pleader in support of the application, it 
was rejected by two Judges. There is 
now presented to us an application for a 
review of the order passed rejecting the 
application to admit the special appeal, 
treating that rejection as a judgment to 
which Ch. xi of the Code of Civil Proce- 
dure, relating to reviews, is applicable, 
The application for review contains four 
new grounds of special appeal in addition 
to the ten old ones ; and, if it were the 
first application to admit a special appeal, 
it would be too late. 

Assufning the rejection of the applica- 
tion to admit a special appeal to be a 


‘judgment which may be reviewed, we 


think we ought still to consider whether 
we ought to entertain the application for 
review. It isnot suggested that there is 
anything peculiar or exceptional in this 
case, or that there has been any new 
discovery since the case was last heard ; 
or that there has been any miscarriage by 
the Court ; or that the’case put forward 
on the last occasion was not correctly 
understood and disposed of. It is only 
said that “the real ground of special 
appeal in this case was not properly and 
expressly put forward on the last occasion, 
though it appears from the old grounds 
that there was some allusion to them.” 
In short, it comes to little more than „this 


that the case having been once argued by a 
vakeelof long standing and great experi- 
ence, another advocate now states that he 
can put theapplicant’s case more forcibly. 
I entirely admit that this Oourt has 
a discretion to admit applications for re- 
view in any cage in which it considers 
that it is desirable for the ends of justice 
to do so ; but I also think it has a discre- 
tion before it is called upon to hear a 
case re-argued, which has been already 
once determined, to require some expla- 
nation to be given why this exceptional 
course should be followed ; and I think 
that such a statement as that which is 
made in this case does not amount to 
such an explanation as we are entitled 
to require, Mr. Ghose contends that we 
ought to hear hia argument in support of 
the application to admit the special ap- 
peal, in order to see whether the ends 
of justice require that a review should 
be granted. But that evades the whole 
question. If we are bound to hear his 
application, in order to see whether it 
ought to be granted, it is obvious that 
every application to admita special ap- 
peal may be made, and must be heard as 
many times over as the parties choose to 
present a petition for review, for it has 
been held by this Court that there is no 
limit to the number of applications for 
review. To-morrow we may have a third 
advocate, who thinks he can put the case 
more forcibly than Mr. Ghose, the next 
day a fourth, who thinks he can put it 
more forcibly still, and so on ad infintium. 
The power of reviewis a most valuable 
one if properly exercised, but it would 
be a grievous injustice to the large 
number of suitors who are waiting to be 
heard, if we were to allow parties, who 
have once had a fair opportunity of ap- 
pearing-and placing their cage before the 
Court, to come up over and over again, in 
order to try gnd put their case better. 
The petitioner in this case has had three 
distinct hearings in three different Courts, 
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refusing to admit a special appeal. There can be a review of an 
order relating te the execution of a decree- Haradhun Mookerjee v. 
Chunder Mohun Roy (1). In the first case cited, this Court assumed 
that it could review its order, and on other grounds rejected 
the application. Ins. 376 of Act VIII of 1859, the word “ decree” 
is equivalent to the word “ judgment.” Assuming the right of 
review, want of notice is no defect, and cannot vitiate the proceed- 
ings. In this case there was no opposite party. The law allows an 
appeal against an order rejecting a plaint; could it be said that 
such an order cannot be reviewed because the defendant was not 
before the Court? Ifthe order for the admission of a special ap- 
peal can be made without notice to the opposite party, why cannot 
there be a review of such order without notice also? The objection 
is raised too late. If the respondent felt aggrieved, he should have 
moved to have the appeal taken off the file. Jn Bharutt Chunder 
Roy v. Issur Chunder Sircar (2), it was held that an appeal 
cannot be rejected at the hearing after its admission, on the 
ground that it had been admitted after time. 


The <Advocate-General in reply.—In the case of Bharutt 
Chunder Roy v. Issur Chunder Sircar (2), Peacock, C,J., held 
that the objection there alluded to could not be taken at all, not 
that the hearing of the appeal was not the proper time to take it, 
In the matter of the Petitionof Barmutollah (3), the Court as- 
sumed the very point now raised without deciding it. That case 
therefore cannot be treated as an authority on this question. 


The judgment of the Court was delivered by 


Kemp, J.—A preliminary objection has been made by the 
Advocate-General, who appears for the special respondent, to 
the hearing of this appeal. He contends, first, that an order 
rejecting an application for the admission of a special appeal is 


and I think that, in the absence ofsany L. 8. Jackson, J., and he expressed in 
special circumstances, we may assume that that case similar views to those which I 
his case has been sufficiently investigated. have expreseed here, in which I concurred. 
I may add that, whilst this case has (1) Marsh., 205. 

been under consideration, T have sat to (2) 8 W. R., 141. 

hear an application for review with ©), Ante, p. 156. 
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not open to review; second, that in the present case the Court 
has reviewed its order Without giving notice to his client. 

The original application for the admission of the special 
appeal was filed in proper time; it was rejected on an ex parte 
hearing on the 12th of July 1871. On this Mr. Money applied 
to the Court to re-consider its order; and the Court, after hearing 
Counsel, and being satisfied that there was good and sufficient 
reason for so doing, on the 2nd December 1871, directed the 
application to be registered. 

Previous to the passing of the new rules which regulate ap- 
plications for the admission of a special appeal, parties could, 
gs a matter of right, file a special appeal; and in the event of 
their appeal being unsuccessful, they could apply for a review, 
and that too more than once. The new rules do not and cannot 
take away this right, and we find that this Court has recognized 
such a right in cases where an application for the admission of 
a special appeal has been rejected—Jn the matter of the Peti- 
tion of Barmutollah (1). 

Ther it is said that, under s. 376 of Act VIII of 1859, appli- 
cations for review can only be made of a decree of a Court, but 
it has been held by a Divisional Bench, in the case of Cochrane v. 
Heera Lal Seal (2), that this Court has power to review an 
order. e ' 

Lastly, it was contended by the Advocate-General that, under 
s. 378 of Act VIII of 1859, no review of judgment can be 
granted without previous notice to the opposite party to enable 
him to appear, and be heard in support of the decree of which a 
review is solicited Now, in the case before the Court, there could 
be no opposite party. The first application for the admission of 
a special appeal was necessarily er parte, as also was the second 
application praying the Court to re-consider its order rejecting 
the first applicatiop. We overrule the preliminary objection, and 
proceed to try the special appeal. 


(1) Ante, p. 156. : (2) 7 W. R., 79. 
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MUSSAMOUT BUHUNS KOONWUR anp orumrs (DereNDawrs) v. P O+ 
LALLA BUHORBE LALL awp AnormeR (PLAINTIFFS). 1872 
' March 2, 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Act VIII of 1859, 8. 260—Ezecution—Parchaser-—Berdmf. 


A talook in possession of n mortgages was put up for sale under an execution 
against the mortgagor, and was bought by A in his own name, but dendmi for tho 
mortgages. A obtained a certificate as purchdser, and was put formally in 
possession, the mortgagee remaining in actual possession. Held (reversing the 
decision of the High Court) that s. 260 of Act VIII of 1859 is to be construed 
strictly, and that no suit would lie by A against the mortgagee to redeem. 


Tars was an appeal from avdecision of the High Court dated 
the 12th November 1868 passed in accordance with a Fall 
Bench ruling of the 9th September 1868, whereby a decision of 
the Principal Sudder Ameen of Gya dated the 3rd.June , 
1867 (1) was reversed. 

In 1844, one Motee Soondery Dossee granted a zar-i-peshgt 
lease to one Brijlal Opadhia of Talooka Doodhur, and he took 
and kept possession until his death, when he was succeeded in 
possession by his heirs the appellants. One Gungapersaud 
having in 1861 obtained judgment against the mortgagors her 
interest was sold to Lalla Buhoree Lall, who obtained a 
certificate under Act VIII of 1859, s. 259, on 5th October 1863. 
He had in fact bought bendmé for Brijlal. In March 1866, 
formal possession of the talook was given by the Principal Sud- 
der Ameen to Lalla Buhoree Lall as purchaser under the 
decree; Brijlal’s heirs however retaining real possession. 

On the 6th October 1866, Buhoree Lall claiming ag real 
owner brought the present suit against the heirs of Brijlal to 
redeem on the ground that the profits received had paid off the 


* Preseat:—Toe Rianr How’ ate Sin Janes W., Cotyiie, (Sie Momnracurt Sarr, 
Str Rosert COLLIER, AND Sin LAWRENOE PEEL. 
e 


(1) 3 B. L-R., F? B, 16, 
A22 "a 
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mortgage. The defondants pleaded that he was bendmidér for 
them, a fact determined in their favor, and the Principal Sud- 
der Ameep held that he therefore could not sue. He appealed 
to the High Court, and on the 16th July 1868, that Court 
(Bayley and Macpherson, JJ.) held that, under s. 260, Act VOL 
of 1859, he being certified purchaser, they could not enquire into 
the bendm?t transaction, and directed the usual account. A review 


having been applied for, the Division Bench referred the matter 


toa Full Bench. On the 9th September 1868, the Full Bench 
(Peacock, C.J., Bayley, Macpherson, and Glover, JJ., L.S. 
Jackson, J., dissenting) affirmed the decision (1), and a decree 


*was passed on the 12th November 1868 in accordance with their 


ruling. 


The heirs of the mortgagee appealed to Her Majesty in 
‘Council. 


Mr. Leith for the appellants.—Act VIII of 1859 is one of 
procedure only, and isnot one of substantive law, and although 
in one particular cage it provides that the title shall not be 
enquired into, thaf is, when one who has purchased bendmt, 
and has obtained possession, resists a suit to turn him out of pos- 
session, it is not to override the well-established principles of 
equity, and allow him, when seeking to avail himself of the equi- 
tabla jurisdiction of the Court, to obtain a decree contrary to 
equity. S. 260 must be construed strictly, and it only provides 
for actions against the certified purchaser. There is no enact- 
ment declaring benámt transactions to be void, and such trans- 
actions are continually recognized by this Board, as well as by 
the Courts in India. The suit is brought to carry out a fraud. 
He referred to Shah Mukhun Lall v. Baboo Sree Kishen 
Singh (2), Sreenauth Bhuttacharjee v. Ramcomul Gungopadya(3), 
and Nuwab Sidhee Nuzur Ally Khan v. Raja Oojoodheram 
Khan (4). He also referred to the cases commented aon by 
Peacock, C.J., in hii judgment. 


(1) 3 B. L. R., F. B., 15. (3) 10 Moo. I A., 220, 
(2) 12 Moo. L A., 157, at p. 188., ° (4) Id, 640. 
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Mr. Doyne for the respondenta—The fact of the bendmt is 
of course only admitted for the sake of atgument om this appeal, 
as the question as to whether that finding on fact is correct is 
now under appeal. The intention of the Legislature was the same 
in framing ss, 259 and 260 of the Civil Procedure Code, as it 
was in framing s. 36 of the Revenue Sale Law (Act XI of 1859), 
the object being to quiet titles and prevent fraud by benámí pur- 
chases under sales in execution. The concluding words of s. 259 
show that the certificate is to be taken as a valid transfer, and 
the admission of evidence to show that it was not a valid trans- 
fer is contrary to both the letter and the spirit of the enactment, 
Peacock, C.J., is correct in showing that, if such evidence were 
admitted, effect could not be given to the express provisions of 
other sections, and especially ss. 261, 263, and 264. The great 
object of ss. 259 and 260 is to prevent any enquiry as to a 
purchase being benámí, and it would be wholly inconsistent with 
s. 260 if the defence of dendmt could be set up in answer to a 
claim by a purchaser. If this appeal be allowed, a purchaser in 
whose name the certificate is made out would have the slradow, 
and not the substance. 


Their Lorpsuips delivered the following judgment:— 


The facts which raise the question for decision in thjs appeal 
may be very shortly stated. 


Brijlal Opadhia was mortgagee in possession of Talooka Doo- 
dhur. Whilst he was.so in possession, the interest of the mort- 
gagor was offered for sale under a decree obtained against hinr 
by a creditor. Buhoree Lall became the ostensible purchaser 
at such sale, and the certificate of sale was granted to him in 
his own name as the purchaser. Brijlal Opadhia remained in 
possession until his death, and after it this suit was brought 
by Buhoree Lall against his heirs (the present appellants) 
for the redemption of the talool and possession of it; alleging 
that the mortgage-debt had been paid off by the receipt of the 
profits, and, if not, that he was ready to pay what might 
remain due. The defence was that the purchase was made 
by Buhoree, in his*own name, as a benámí purchaser for 
Brijlal Opadhia, and with his mtoney; and that the attempt 
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by Buhoree to set up title in himself was a fraud. It has 
been decided by the COurts in India that this defence is true 
in fact; and it was admitted that it must be so treated in 
dealing with the question to be-decided in the present appeal, 
which is, whether, having reference to certain clauses of the 
Code of Procedure, the defence can in law be made available. 

The point upon the construction of the Code is oné of con- 
siderable difficulty, and was felt to be so by the Courts in India. 
The Principal Sudder Ameen decided in favor of the defend- 
ants (the appellants). His decision was reversed by a Divi- 
sion Bench of the High Court. However, the same Division 
eBench, in consequence of the doubts they entertained, upon a 
second hearing, referred the point by ẹ short memorandum to 
the Full Bench, who gave judgment for the a 
Jackson, J., dissenting from the decision. 

It must be observed at the outset that the suit to be dealt 
with is one in which the plaintiffs (the present respondents) 
seek to establish a right against the defendants (the appellants), 
and that they invoke the aid of the Courts to give effect against 
equity and good conscience to a claim founded upon fraud. 
It must be conceded that it is only by force of positive sta- 
tutory law that it can be obligatory upon the Courts to give 
their active assistance in such a case to the fraudulent plain- 
tifs against the defrauded defendants. But it is said that 
this ebligation is found in the Code of Civil Procedure. It 
is well known that benámí purchases. are common in India, 
and that effect is given to them by the Courts according to the 
real intention of the parties. The Legislature has not, by any 
general measure, declared such transactions to be illegal ; and 
therefore they must still be recognized, and effect given to them 
by the Courts, except so far as positive enactment stands in the 
way, and directs,a contrary course. 

The enactments, relied on by the plaintiffs are found in a 
Code professing to deal, not with rights, but with remedies, 
and procedure to enforce rights. The preamble states the 
object of the Code to be “to simplify the procedure of the 
Courts of Civil Judicature.” It is right to bear this object 
in mind in construing the clauses on which the plaintiffs rely. 


~ 
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The only express enactment on the subject occurs im s. 260. 
That clause, -after directing that the’ certificate shall state 
the name of the person who is declared at the salg to be, the 
actual purchaser, says this:—‘ And any suit brought against 
the certified purchaser on the ground that the purchase was 
made on behalf of another person, not the certified purchaser, 
though by agreement the name of the purchaser was used, shall 
be dismissed with costs.” ‘This enactment is clear and definite; 
there is nothing from which it can be inferred that more is meant 
than is expressed. Itis confined to a suit brought against the 
certified purchaser, and to a specific direction as to what shall 
be done with that suit, viz., that it shall be dismissed with costs? 
The present suit, which is the converse of that pointed at in the 
clause, is not within the words or scope of it, and if dealt with in 
the manner directed, would, of course, come to a disastrous ends 
It has, however, been contended, in support of the opinion of 
the majority of the Judges of the High Court, that there may 
be inferred from this clause, taken in connexion with s. 259, 
and the sections relating to the manner of giving posses- 
sion, & general intention, having for its object to prevent any 
inquiry between the purchaser de facto and the person for whom 
he is alleged to have purchased, upon the question, whether the 
purchase was benémé or not, and that effect should be given to 


that general intention, Their Lordships consider it would not. 


be safe to make such an inference except it arose upon” very 
clear implication, and that it would be especially unsafe so to 
construe the Act as by inference to import into it prohibitory 
enactments, which would exclude an inquiry into the truth in any 
suit between the parties, when the express enactment is narrowed 
and confined to a specific direction as to what shall be done in a 
particular suit, which is described and defined in precise terms. 
And it appears to their Lordships that effect oan reasonably be 
given to the provisions of the Code without making such implica- 
tion. S. 259, requiring tlte Court to grant a certificate to the 
person declared to be the purchaser at the sale, and directing 
that such certificate shall be taken and deemed to be a valid 
transfer of the debtot’s right and interest, does no more than 
create statutory evidence of the°transfer, in place of the old 
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smode of transfer by bill of sale. Their Lordships consider 
that no inference fairly arises from this clause.that it was in- 
tended to interfere with benámi transactions; for the language 
ig adapted to meet the case of ordinary purchasers, and the same 
language might well have been used if benámí transactions 
had been wholly unknown. The same observations apply to 
Bs. 261 to 266, which prescribe modes of giving possession of 
the various kinds of property. These provisions would naturally 
find a place in the Act in order to govern ordinary purchases, 
and no inference can, therefore, be drawn from them of an in- 
tention to prohibit benámí transactions. It is evident from this 
analysis of the sections of the Code that the inference sought to 
be made against Ddendmt transactions rests entirely on 
g. 260; and that if this clause were absent from the Code, there 
is absolutely nothing in the other sections from which such an 
inference could be drawn. 

It was strongly pressed upon their Lordships that as, by the 
express terms of = 260, a suit brought against a pur- 
chaser on the ground that the purchase was Jendmt muet 
be dismissed, that it would, in many cases, lead to inconsistency, 
if that ground could be set up as a defence against a suit brought 
by a bendmiddr. If this really were so, it would result from 
the attempt to deal with the subject of benédmt in a partial 
manner; and even in that case their Lordships would consider 


“it fitting that the Legislature should declare its view, and sup- 


ply a remedy rather than that the Courts should strain the 
existing statute. But it will probably be found that the sug- 


' gested inconsistencies will not be great; and even if the re- 


spondents’ view were adopted, they would not be wholly avoided. 
The object which the framers of the Code probably had in 
view, was to prevent judgment-debtors becoming secret pur- 
chasers at the jydicial sales of their property ; and to empower 
the Court selling under a decree to give effect to its own sale, 
without contention on the ground of berdmt purchase, by 
placing the ostensible purchaser in possession of what it had sold, 
and of insuring respect to that possession by enacting that any 
suit brought against him on the ground of *bendm¢ shall be dis- 
missed. In the cases where attual possession can be given of the 
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thing sold by the Court, no difficulty can arise; for-there the 
certified purchaser, having both the certiffeate and possession, can 
hold the property by virtue of s. 260 against any suit brought 
against him: and if that possession should be interfered with, 
either by force or fraud, on the part of any person, even a 
benámí claimant, it no doubt ought, without inquiry as to the 
bendmt claim, to be restored. It has been suggested that diff- 
culties may arise in the case of possession given, under s. 264, 
of lands in the occupancy of ryots to a certified purchaser, 
who had bought bendmt for the judgment-debtor, to whom 
the ryots may have been afterwards induced to pay their 
rents. It was said that, upon the strict construction of the 
Code, the purchaser might be precluded from suing the ryots 
for these rents. Itis not necessary to decide these questions, 
but their Lordships do not consider this to be a necessary conr 
sequence of the construction; for, as regards the ryots, the 
certified purchaser when put into possession becomes their 
landlord, both by title and possession, and it may well be that 
they should not be allowed to set up the bendmé right of an- 
other against the person to whom they had thus become tenants, 
So, in the case where debts due to the judgment-debtor have 
been sold and delivered to the certified purchaser, the debtors 
may well be prevented from setting up the benámí title of a 
third person in actions brought by the holder of the certificate 
of sale, for they are by s. 265 prohibited from payife to 
any one except the certified purchaser, and they could not, 
therefore, set up title in another. Besides, when suing them, 
the certified purchaser is only reducing into possession the very 
thing he purchased. 

In fact, the instances would probably be very few where any 
difficulty would arise. It would occur only in cases like the 
present, where the certified purchaser, who ig really a benami- 
dar, having been put into complete possession by the Court of 
the thing purchased at the fudicial sale, attempts to bring a new 
suit against the real purchaser, not to complete the title or even 
the possession to the thing purchased, but to enforce a right 
attaching to it, In fhis case, the purchaser has full possession 
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of the thing he bought, so far as the selling Court can give it, 
and it cannot be taken from.him; but when he seeks, as mort- 
gagor, in a suit altogether new, to redeem against the mort- 
gagee in possession under his mortgage title, then the express 
enactment contains no words to restrain the defence set up. 
But difficulties would also arise from giving a wide construc- 
tion to the Code, beyond the ordinary ‘meaning of the worda. 
It was declared by the High Court, in conformity with former 
decisions, that, where the real owner has been permitted to have 
or retain possession by the ostensible purchaser, the latter can- 
not insist on his certified title to recover. Now, if the Code is 
to be read as wholly prohibitory of benámé judicial purchases, 
thus rendering them illegal, the defence in such cases ought to 
be disallowed; for if allowed to be ‘set up, then effect must 
necessarily be given to that which, upon the hypothesis, is pro- 
hibited and illegal. The mere permission to hold possession 
cannot alone give or transfer a title from the dendmiddér to the 
real owner. The title must depend upon the purchase having 
been made denémt ; and if that be unlawful, then it ought not 
to be allowed to prevail in the cases in which the High Court 
agree that it should do so. The authorities, therefore, which 
have held that, in the cases just referred to, the real owner 
may set-up his right against the bendmiddr, necessarily in- 
volve the opinion that the Code has not made bendémt pur- 
chases unlawful; and if that is so, there seems to be no suf- 
ficient reason for giving the provisions of the Code, in cases 
like the present, a larger operation than the language imports. 
The High Court, in their judgment in this case, approve of ' 
the above authorities; but they say they may be explained on 
the ground that the benémidar has, by consenting to the posses- 
sion of the real owner, waived his right to the benefit given to 
him by the Codey; but the Code had certainly not for its object 
the desire to confer a benefit on fraudulent bendmidars. Its 
provisions must have been framed on grounds of public policy, 
to which the doctrine of waiver is not properly applicable. 
That policy, if it was meant to be carried to the extent of mak- 
ing such transactions unlawful, might hate been so declared 
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and enacted, but the Code stops short of such an enactment. 
Their Lordships consider that, where the Legislature has stopped, 
the Courts must stop. 

It was said that the certified purchaser, in a case sik the 
present, would have the shadow only, and not the substance of 
the thing he bought, but this is exactly what in equity and good 
conscience he ought to have, if no positive lawintervened. The 
question is whether such positive law does intervene in this case. 
For the reasons given, their Lordships do not feel justified in 
adopting a construction beyond what the language of the Code 
imports, when such a construction would, in effect, be to declare 
that to be unlawful which the Code itself has not declared to be" 


s0; and they are consequently of opinion that there is no bar 


to preclude the inquiry in this suit into the real title. 
Their Lordships find that a cross-appeal to Her Majesty: 
against the decision of the Courts below on the question of fact 


is pending. Without prejudice to such_ cross-appeal, and to’ 


any order to be made thereon, in case the same should be prose- 
cuted, their Lordships will humbly advise Her Majesty to allow 
this appeal; to reverse the.decrees appealed from, and in liea 
thereof to order that the appeal to the High Court from the 
decree of the Principal Sudder Ameen be dismissed with costs, 
The appellants will have the costs of this appeal. 


Appeal allowed. 


Agent for appellants: Mr. Wilson. 


Agent for respondents: Mr. Barrow. 
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ORIGINAL CIVIL. 


Before Mr, Justice Macpherson. 


1872 In roe Marrer or THAKOOR KAPILNAUTH SAHAI DEO v. THE 
Dec. 16 & 18. GOVERNMENT. 


Removal of Suit from Mofussil Court—Letters Patent, 1868, cl. 13. 


On an application under the Letters Patent, 1865, cl. 18, for the removal ofa gnit, 
held that, having regard to the whole cicumstances connected with the case from 
*the beginning, the questions to be disposed of, and the conduct of the Judge 
before whom the proceedings were, it was proper and necessary for the purposes 
of justice that the snit should be removed. 


. On the 29th November 1872, Mr. Woodroffe, on behalf of the 

plaintiff, obtained arule calling upon the Government to show 

cause why this suit should not be removed from the Court of 

the Deputy Commissioner of Hazareebaugh for trial in the 
-High Court. 

The suit was instituted by the plaintif in formå pauperis 
through his mother and guardian, and was for the recovery of 
an estate in Chota Nagpore valued at Rs. 1,42,262-8. The peti- 
tion for leave to sue in formå pauperis was filed in the Court 
of the Deputy Commissioner of Lohardugga, within which 
district the property lay, upon the Ist April 1872. It stated 
that, long before the British rule, Maharajah Rogonath Sahai 
Deo, the Rajah of Chota Nagpore (who was a sovereign prince), 
granted the estate in dispute for the maintenance of bis brother, 
Thakoor Ainee Sahai, as Thakoor, according to the custom of 
the family, subject to an annual revenue or rent payable to the 
Rajah. “Such estate was to devolve on the death of Thakoor 
Ainee Sahai on the next Thakoor in succession, which would 
be his eldest son; and then to the eldest son of such succeeding 
Thakoor, and so on jn perpetuity. ° If such a Thakoor die with- 
out leaving a son, the estate then would devolve upon his next 
brother, or his eldest gon, and so on. The holder of the estate 
is always called the Thakoor. So that’no Thakoor had any 
interest beyond his own lifa, and had no power to alienate in any 
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way either voluntarily or involuntarily; in short, such estate 1872 
was devoted téwards maintaining the tit fe and dignity of Tha- ,(AX00or 
koor.” The petition then set out the succession dewn to the Samar Dro 
plaintiff's father, Thakoor Bishnath Sahai, who was executed on GOVERNMENT. 
2lst April 1858 for rebellion against the British Government, 
and whose property was confiscated to the Government by an 
order dated the 16th of the same month. ‘The plaintiff contend- 
ed that the Thakoorai estate and the plaintiff's interest therein 
was “ not affected by this order of confiscation, and that, on the 
death of Thakoor Bishnath Sahai, he, Bishnath, had no longer 
any interest therein which could pass or continue to Government 
under such order of confiscation, and that the Thakoorai estate 
and interest in the said pergunnahs passed immediately there- 
upon to the plaintiff according to Hindoo law and custom and 
usages in such cases.” 

On the 4th of April 1872, the Deputy Commissioner of Lohar- 
dugga wrote to the Judicial Commissioner, saying that, for cer- 
tain reasons which he gave, it was not desirable that he should 
try the suit, and asking that it might be transferred to some 
other Court. 

On the 12th April, in reply to that letter, the Judicial Com. 
missioner directed the transfer of the suit from the Court of 
the Deputy Commissioner of Lohardugga to the Court of the 
Deputy Commissioner of Hazareebaugh. The record of the 
case was accordingly sent to the Hazareebaugh Court, but be- 
fore its arrival, the Judicial Commissioner made another order, 
directing the Deputy Commissioner of Lohardugga in the first 
instance to take the case up and to decide whether or not the 
plaintiff should be allowed to sue as a pauper, and, therefore, on 
the 19th of April, the Hazareebaugh Court returned the proceed- 
ings to Lohardugga, All these proceedings, subsequent to the 
filing of the petition for leave to sue, were taken by the judicial 
officers of their own motion, gnd without notice to the plaintiff. 
On the 19th June, the Deputy Commissidner of Lohardugga 
admitted the plaint, giving the plaintiff leave to sue in forma 
pauperis. On the 22nd of June, the plaintiffs pleader, Mre 
Stainforth, applied to the Deputy Commissioner of Lohardugga, 


who was likewise Collector of the district, asking him in the 
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latter capacity to consent on behalf of the Government, who, as 
representing the Court‘of Wards, were the defendants in the 
suit, to have the case transferred to the High Court for trial by 
it in the exercise of its extraordinary original jurisdiction; and it 
appeared that, subsequently, the Deputy Commissioner of 
Lohardugega informed Mr. Stainforth, unofficially, thatthe Board 
of Revenue consented to the transfer. It was explained on 
behalf of the Government that a mistake did occur which led to 
a belief that the Board of Revenue had agreed to the transfer ; 
Mr. Beaufort, the Officiating Legal Remembrancer, in an affi- 
davit filed on behalf of the defendant, stated, * that such belief 
‘was founded upon a clerical error in a communication which 
issued from the Board of Revenue after the said Board of Revenue 
had been advised by the Legal Remembrancer not to consent to 
such transfer, and had been pleased to accept such advice; and 
that on the discovery of the said clerical error which had been 
committed in the office of the said Board of Revenue, the said 
error was corrected,” Still the fact remained that Mr. Stain- 
forth was at first informed that the Board of Revenue had con- 
Sented to the transfer taking place. 

On the 28th of June, the plaintiffs agent got formal notice 
that the suit had been transferred to the Hazareebaugh Court. 
On the 2nd of July, the Deputy Commissioner of Hazareebaugh 
made a formal order that the suit should be numbered and regis- | 
tered, and directed that notice should be served on the Govern- 
ment Pleader, “fixing September 2nd ;” but the order did not say 
specially for what particular purpose the 2nd of September was 
fixed. Mr. Hawes, one of the pleaders for the plaintiff, stated 
in an affidavit that, at the time of making that order, the Deputy 
Commissioner said in open Court that there was no use in insti- 
tuting such a suit, and that all the precedents were against him. 
Colonel Boddam; the Deputy Commissioner of Hazareebaugh, 
denied this, and aécepting that denial, Macpherson, J., dismissed 
the matter entirely from consideration. 

On the 28th of July, the Hazareebaugh Court issued a sume 
mons in the suit for service on tho Goyernment Pleader, on 
whom it was served next day, This summons was not produced 
before Macpherson, J., and there was nothing to show that 
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the plaintiff was wrong in asserting that the summons did not 
indicate what in particular was to be done in the suit on the 
2nd of September. 

On the 7th of August, the Deputy Goao and Col- 
lector of Lohardugga wrote to the plaintiff's agent, informing 
him, under instructions from the Commissioner of Chota Nagpore, 
that the Court of Wards preferred having the case tried at Haza- 
reebaugh, and declined to consent to the transfer to the High 
Court, On the 22nd of August, an application was made to the 
High Court for a rule to show cause why the suit should not be 
transferred for trial in the High Court, and a rule was granted. 
The application was based on an affidavit setting forth the facts 
above stated, and also ona variety of other matters, to which if 
is not necessary to allude more particularly, as the rule was subse- 
quently discharged on the 9th of September. While the rule was 
pending, however, and subsequently to its being discharged, 
certain other matters occurred upon which, taken together with 
the matters which were before the Court when the former appli- 
cation was made, the plaintiff based the present application for 
the transfer of the suit. On the 2nd of September, the day 
named in the summons, an application was made by the Govern- 
ment (defendant) by petition (no one appearing for the plain- 
tiff), asking for a month’s further time to file their written state- 
ment; and the Court granted further time till the 23rd of  Sep- 
tember. Two days afterwards, the plaintiffs agent, Mr. Stain- 
forth, filed a petition, praying that, if the defendant failed to 
file the written statement on the 23rd of September, the Court 
would proceed ex parte and hear the case. Notice of that appli- 
cation was given to the Government Pleader, who appeared 
upon it; and on the 6th, the Court refused. the application, 
and by a written order of the same date expressed that the 23rd 
of September was fixed for the hearing. 

In discharging, on September 9th, the rule that had been 
obtained in the High Court, Macpherson, J., indicated an 
opinion that it was highly desirable, under the circumstances, 
‘ that the suit should not be tried in the Court of the Deputy 
Commigsioner of Hazareebaugh ; and apparently on the strength 
of what his Lordship said, the phnintiff, on the 20th of Sep- 
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tember, made an applicgtion to a Division Court, sitting on the 
Appellate Side of the High Court, to have the case transferred to 
some othereCourt in Chota Nagpore. That application came on 
before Glover and Mitter, JJ., and being opposed by the Gov- 
ernment was refused, the learned Judges not saying anything 
further than simply that the application was refused. It did 
not appear whether the observations made by Macpherson, dJ., 
in discharging the first rule, were brought to the notice of the 
learned Judges. 

On the same day, the plaintiff's agent, Mr. Hawes, who had 
come down from Chota Nagpore to look after the proceedings 
in the High Court, telegraphed to Mr. Stainforth, at Ranchie, 
informing him that the application for transfer had been refused, 
and bidding him at once to go to Hazareebaugh to look after the 
chse on the 23rd. This telegram reached Mr. Stainforth at Ran- 
chie on the 22nd, and for reasons which were stated in a petition 
which he filed, Mr. Stainforth was unable to reach Hazareebaugh 
until the morning of the 24th. On the 23rd (being the day to 
which the suit had been postponed from the 2nd of September), 
the defendant’s pleader appeared in Court, and filed his written 
statement. In that written statement, the defendant contended 
that the grant of the property.in dispute to the plaintiff’s 
ancestor, as stated by the plaintiff, was badin law; thatthe effect 
of the order of confiscation was to vest the property in the 
defendant absolutely as against the descendants of the original 
grantee, and subject only to the payment of rent reserved to the 
Maharajah of Chota Nagpore; that the suit being instituted 
more than fourteen years after the order of confiscation was barred . 
by the limitation prescribed by Act X XV of 1857, s. 9, and 
Act IX of 1859, s. 200, which were special laws for the suppres- 
sion of rebelion, and as such must be held to override all laws, 
customs, and nsages current in any part of the country, and that 
“28 Hen, VIII, c 13 (by s. 5 of which Statute all estates of 
inheritance were declared to be forfeited to the Crown upon any 
conviction of high treason), must be held to have been intro- 
duced by the conditions of British rule inta India, and to have 
been in force there in the said years 1857 and 1858, and the said 
Statute is one which concerns the allegiance of the subject and 
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his relation to the ruling power, and is suited to the preserva- 1872 
tion of the British rule in India, and if not repugnant to the „I5AKOOR 
habits and ideas of the inhabitants thereof.” On the same day on Sauar Do 
which this written statement was filed, that is, on the 23rd of Govennacewr. 
September, the suit was called on for hearing, and, under s. 114 
of the Procedure Code, was dismissed for default, as no one 
appeared for the plaintiff, and the plaintiff was ordered to pay the 
defendant's costs and Rs. 1,650 for the stamp fee to Govern- 
ment (which he would in the first instance have had to pay if he 
had not been allowed to sue as a pauper). 

On the 24th September, Mr. Stainforth, having reached Haza-~ 
reebaugh, presented a petition, praying that the suit might be res= 
tored and heard (under s. 119 of the Code), explaining the circum- 
stances under which he had been unable to appear in Court on the 
23rd. This petition was presented in open Court, and the Govern- 
ment Pleader was present at the time; but the Deputy Commis- 
sioner declined to go into the matter on that occasion, and adjourn- 
ed the consideration of it until the 5th of November. Notwith- 
standing this, the Deputy Commissioner, on the 25th of Sep- - 
tember, of his own motion, and not on any application made to 
him by the Government, sent a rúbakári to the Collector of 
Lohardugga, informing him that Rs. 1,650 were due to the 
Government by the plaintiff for stamps, under the decree of 
the 23rd of September, and were to be realized from him. 

On the 30th of September, the plaintiff presented a petition 
to the Deputy Commissioner of Lohardugga, asking that execu- 
tion in respect of these Rs. 1,650 might be stayed pending the 
application for re-hearing, which had been adjourned to the 5th 
of November. That application was refused. On the Ist of 
October, a similar application to stay execution was made to the 
Deputy Commissioner of Hazareebaugh, who also refused to 
interfere. On the 20th of October, an unsuccéssful attempt was 
actually made to attach the plaintiff’s property. That was 
during the vacation, the Court being olosed till the 4th of 
November. On the 5th of November, the Deputy Commissioner 
of Hazareebaugh heard the plaintiff’s application for a re-hearing, 
and finally ordered ‘that, on the plaintiff ’s paying Rs. 660-10-6 
as the defendant’s costs, the judgment by default passed on the 
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1872 28rd of September should be set aside, and the 5th of December 

Tmaxoor þe fixed for determining the issues, The plaintiff paid this sum 
KAPIGNAUTEHD e 

Sauar Deo after the 29th of November, the date on which the rule was 


Govausuenr, applied for, as-was stated in an affidavit filed on his behalf, 


The <Advocate-General, offf. (Mr. Paul), and the Standing 
Counsel (Mr. Kennedy) showed cause. 


The Standing Counsel.—The suit is not pending, and, there- 


fore, is not in a position to be removed under the Charter. The - 


plaintiff applied to have it re-instated, and it was ordered that 
it should be re-instated on payment by the plaintiff of the 
defendant’s costs. The rule was obtained upon an affidavit 
which does not state that the money has been paid, and we 
cannot look further. [ MACPHERSON, J.—As a fact the money 
has been paid into Court, and there is now an affidavit to that 
effect. You must oppose the rule on the merits; but if you wish, 
I will grant a postponement to enable you to answer that 
affidavit.] The gravamen of the charge against Col. Boddam 
is his dismissal of the suit on the 23rd of September ; he was 
justified in so doing, and it was indeed the only course open to 
him. The fact that the defendant’s written statement was not 
filed till that day, does not affect the plaintiff’s position, since it 
is unnecessary to file written statements without the express 
order, of the Court; and in the mofussil, the practice is to file 
written statements at the first hearing. As regards the present 
application, it is immaterial for what purpose the 23rd of Septem- 
ber was fixed. The plaintiff complains of the rúbakári sent to 


the Lohardugga Court, but that was merely sent to the Deputy | 


Commissioner of Luhardugga in his capacity of Collector to 
inform him of what had been done; it was not intended to be, 
and was not, in the nature of a warrant of execution; there 
was no certificate such as is required by s. 285 of Act VIII of 
1859. [MAOPHERSON, J.— The ribakdri expressly states that 
- the amount is to be realized from the plaintif. It does not 
matter whether it was regular or not. Pending the hearing of 
the application to restore the suit, the Depyty Commissioner of 
Hazareebaugh ought to have sjayed all proceedings in execution. | 
Even if the rébakdri can be considered as an order in execution 
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when it had once passed to the Deputy Conimissioner of Lohar- 1872 
dugga, the Deputy Commissioner of Hazafeebaugh had no power gee 

APILNAUTIT 
to recall it. [MAOPHERSON, J.—Lvery Court which igsues exe- Sanar Deo 
cution is the proper Court to regulate that execution, and has GoverwanNT, 
full power to recall its order even if it have passed out of its juris- 
diction.| The Deputy Commissioner of Hazareebaugh may have 
been indiscreet, but mere indiscretion will not justify the inter- 
ference of this Court. The refusal to restore the suit without 
payment of costs was perfectly legal and proper. 


‘The Advocate-General on the same side.—The High Court 
hag large powers of removing suits under cl. 13 of the Letters* 
Patent of 1865, but that power must be exercised in some 
way or other for the purposes of justice, e. g., where the High 
_ Court sees that, owing to the difficulty of obtaining the presence. 

of witnesses, or some such cause, the Court before which the 
suit was instituted cannot do justice. [MACPHERSON, J.— 
Your written statement shows that very difficult questions of 
law may arise in the case.| The defence of the statute of . 
Hen. VIII is absurd, and we are ready to abandon it. If the 
Court thinks it desirable to remove this suit, the proper course 
would be to transfer it to another Court under the powers 
conferred by Act VIII of 1859. i 


Mr. Woodroffe in support of the rule, 


MAOPHERSON, J.—I think it is proper that, under cl. 13 of. 
the Letters Patent, this suit should be removed, tried, and deter- 
mined by this Court as a Court of extraordinary original juris- 
diction; and as that section requires the High Court to record 
its reason for so removing a suit, I shall proceed to state in 
detail the reasons which induce me to make this order. 

(His Lordship, after stating the facts as above, continued) :— 
The grounds upon which the present application for a transfer is 
made may be said generally to be that the dismissing the plain- 
tiff’s suit upon the 23rd of September was positively illegal, 
inasmuch as that day had never been distinctly fixed, either 


for the hearing df the cause, or for-the settlement of issues ; 
A—24 
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that even supposing that it was not absolutely illegal to dis- 
miss the suit then for Uefault, the Court under the circumstances 
acted with extreme harshness and great want of discretion in 
so dismissing it; that the not at once disposing of the applica- 
tion to restore the case under s. 119, and the postponing the 


_ consideration of the matter till the 5th of November, was also 


harsh in the extreme; that the subsequently issuing execution 
in respect of the Rs. 1,650, while the application for restoration 


. of the case was still pending, was not only harsh, but positively 


unfair to the plaintiff. The case substantially is that those 
later proceedings show such a state of mind in the Judge as 


° makes it impossible for him to deal with the case impartially 


and without prejudice. Mr. Woodroffe also relied on the 
matters on which he based his first application, and also on the 


. defendant’s written statement (filed September 28rd), which is 


now before the Court, and shows (it is contended by Mr. Wood- 
roffe) that the matters dn dispute are mainly questions of law 
which can be tried here more conveniently and better than in 
Hazareebaugh. 

I think there is no substance in the point as to the dismissal 
of the suit on the 23rd of September being absolutely illegal. 
No doubt, under s. 41, the Court, at the time of issuing the 
summons, ought to have determined whether the day fixed for 
the defendant to appear and answer was fixed for the settlement 
of issues only, or for final disposal, for that section contains an 
express declaration that the summons shall contain a direction as 


-to this. Still no injury was in fact done to the plaintiff by the 


omission: because he must have known that the 23rd of Septem- 
ber, if fixed for anything, was fixed either for settlement of issues, 
or for the hearing of the cause, inasmuch as under s: 41, it could 
only be for one or other of those purposes that any day was fixed. 
There can be ho doubt on the 2nd of September, the plaintiff 


“knew perfectly ‘well that the 23rd of -September was fixed 


either for the settlement of issues, or for the final disposal of the 
suit; and in either case, he should have been present. Practi- 
cally, also, the plaintiff’s agents admit that they knew that they 
‘were required to attend on that day ; for if they did not know it, 
how is Mr. Hawes’ telegram of the 20th of September to he 
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accounted for, or Mr. Stainforth’s anxiety to reach Hazareebaugh 1872 

_ in time for the-23rd. Moreover, Colonel Boddam, in the written EA 
order which he made on the 6th of September, expressly speaks Saat Dee 
of the 23rd September as being fixed for the hearing. Alto- GovzrNiexT, 
gether, though there was some irregularity in the procedure, 

I do not think there was any illegality in dealing with the case 
under s. 114. 

But, although, I think that there was no absolute illegality in 
passing judgment by default against the plaintiff on that day, 
it does seem to me that there was a very great want of 
discretion and most unusual sharpness of procedure and harsh- 
ness towards the plaintiff in the course adopted. The proceed-* 
ings-which up to the 20th were going on in the High Court 
were perfectly well. known in Hazareebaugh; and if there had 
. been no other reason for a little forbearance, the knowledge, 
that, up to within a day. or two previously, the plaintiff was 
actively prosecuting his suit, ought to have made the Court 
hesitate before dismissing it outright in such a fashion. It was 
wholly unnecessary, moreover, to punish the plaintiff’s default . 
with such condign punishment, inasmuch as, if the plaintif had 
been present, nothing could properly have been done on 
that day beyond fixing a future date for the settlement of 
issues. The defendant’s written statement was not filed until 
the 23rd, and it was absolutely impossible for the plaintiffs 
pleaders, if they had been the most skilled lawyers in India, 
to have proceeded either with the hearing of the case, or with 
the settlement of issues without having had an opportunity of 
reading and carefully considering the written statement, and the 
various questions raised by it The utmost that could have 
been done on the 23rd, had all parties been present, would have 
been to adjourn the case for settlement of issues, and the 
Court seeing the position of things, would only have aoted 
reasonably and properly,—and I may add,-would only have 
acted as Courts under snch’circumstances usually do act in the 
absence of special or repeated negligence on the plaintiff’s part, 
—if it had simply adjourned the case, fixing a future day for 
the settlement of issues. ; 

Again, as regards the proceeditgg on the 24th, it appears to 
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me that the plaintiff has every reason to complain of the 
application for restoration not being taken up and disposed of 


Sanar Deo then and there. The Court was aware of the position of the 
Govenmmexr. plaintiff,—was aware that the suit had been brought in his 


Court against the plaintiff's wish from Lohardugga,—was aware 
that the only person, the plaintiff had to represent him, was 
Mr. Stainforth, who lived in Lohardugga, and had come from 
there to look after the case; and yet although Mr. Stainforth 
was in Court, and the Government Pleader was also in Court, 
and -the matter might have been settled in five minutes, he 
chooses, as he says on some suggestion that the Government 
“Pleader wanted more formal notice, to adjourn the case to the 
5th of November. The affidavit filed on behalf of the plaintiff 
states that the Government Pleader was present in Court, and 
ready and willing to have the matter disposed of at once. 
Whether this was so or not, the notice to him was under the 
circumstances amply sufficient; and I have no hesitation 
in saying that the adjournment to the 5th of November was 
utttetly unnecessary, and could tend to no end whatever, 
save putting the plaintiff to greater delay, inconvenience, and — 
expense. But the matter does not stop there; for on the next 
day, the Deputy Commissioner, although he knew the ciroum- 
stances in which the plaintiff was placed, and although he had 
fixed the 5th of November for hearing the application to restore 
the cause, issued a rúbakári to the Deputy Commissioner and 
Collector of Lohardugga to take out exeoution against the 
plaintiff for the Government stamp fee of Rs. 1,650. It is said 
that it was not an order for execution of the decree. It may 
not bave been a formal order for execution; but the words of 
the rúbakári are plain and clear, and they contain a direction 
from the Deputy Commissioner of Hazareebaugh to the Deputy 
Commissioner ahd Collector of Lohardugga to realize that 
amount from the plaintiff. The words of the ribakdri are :— 
s Whereas it is necessary that the tabular statement of the 
suit of the pauper plaintiff be forwarded from the Deputy Com- 
missioner to the Collector of Lohardugga for realizing the sum 
of Re. 1,650 from the plaintiff, being the ad valorem stamp for 
the plaintiff, it is ordered thet the tabular statement be forwarded, 
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‘together with the copy of this rúbakári from the Deputy Com- 1872 
missioner to the Collector of Lohardutga,” and in the tabular ,T#Axoor 
statement annexed, it is stated that the amount of stgmp fee is BANAL Dao 
Rs. 1,650, which is “to be realized from the plaintif.” That Govenmaman. 
it was an order for execution, and intended as such, cannot be 
doubted, and accordingly we find that the Deputy Commis- 
sioner of Lohardugga did upon receipt of it proceed to put it 
in execution. Now I must say that, when a plaintiff whose suit 
has been dismissed, comes in and applies for a re-hearing under 
s. 119, and when the Court fixes a future day for hearing the 
application, instead of disposing of it at once, it does seem to me 
a most extraordinary and improper proceeding that the Court 
should, of its own motion, and without ever being called upon 
by any of the parties, take action and proceed to execute the ° 
decree against the plaintiff. Andit is the more remarkable that 
such a step should have been taken in this particular case, when 

if is considered that the plaintiff was suing in formå pauperts, | 
and that he was a minor suing through his mother and 
guardian. But not only did the Court direct the Collector of . 
Lohardugega to realize the Rs. 1,650; bat when application was 
made on the Ist of October, stating that the Court of Lohar- 
dugga was taking steps to execute the decree, and praying that 
execution might be stayed until the question of the se-hearing 
was decided, the Deputy Commissioner refused to interfere. 
He says now he had no jurisdiction to interfere; but, as a hatter 

of fact and of law, he had jurisdiction ; the application to stay 
execution was properly made to him, and it was his clear duty 

to have stayed execution at once. 

As to what took place on the 5th of November when the 
application for restoration came on to be heard, there is no' 
doubt the Deputy Commissioner had it in his discretion to order 
payment of costs by the plaintiff if he thought fit so to do; for 
under s. 119, the Court has power to put the parties on terms 
when granting a re-hearing. But, considering all the circum- 
stances, there can be no doubt that the plaintiff was dealt with 
with great severity in this matter also. 

In addition to these considerations arising out of the later 
conduct of the Deputy Commissioner, it is said that the case can 


s 
* 


180 


1872 


THAKOOR 
KAPILMAUTH 
Dego 


v. 
GOVERNMENT, 


+ 


BENGAL LAW REPORTS. (VOL. X, 


‘be better and more properly tried here than in Hazareebangh. 
On the face of the défendant’s written statement, it appears 
that, as alleged in the affidavit filed in support of the first appli- 
cation made to this Court, very little evidence except of ‘a 
formal description will be required, and that the suit turns 
mainly on questions of law; these questions being by no means 
simple ones. 

The last paragraph of the written statement filed by the 
defendant, the Government, is as follows :—‘' The defendant 
is advised that the Statute 28 Hen. VIII, c. 13( by the th 
section of which all estates of inheritance were declaréd to be 
forfeited to the Crown upon any conviction of high treason), 
must be held to have been introduced: by the conditions- of 
British rule into India, and to have been in force there in the 
years 1857 and 1858 ; and the said Statute is one which concerns 
the allegiance of the subject, and his relation to the ruling 
power, and is suited to the preservation of the British rule in 
India, and is not repugnant to the habits and ideas of the 
inhabitants thereof.” Such a defence as this raises many ques- 
tions; and although the learned Advocate-General says there 
is nothing in it, and he is prepared to abandon it, still as that 
learned gentleman.will not have the conduct of the suit if it 
be tried ih Hazareebaugh, it appears to me not unnatural that the 
plaintiff should think that the question is one which had better 
be disposed of,—especially, when it is borne in mind that the 
defence thus pleaded on behalf of Government was approved 
of by the Collector of Lohardugga, the Commissioner of Chota 
Nagpore, and the Legal Remembrancer in Calcutta. That the 


written statement was approved of by these officers appears 


from the petition to the Collector of Lohardugga, presented 
in Court on the 2nd of September, which is set out in the 12th 
paragraph of Mr.’ Hawes’ second affidavit. Looking at all the 
circumstances, and at the written statement filed on behalf:of 
the Government, I cannot doubt that itis far better that the 
case should be tried by the High Court. 

I do not remove the suit only on the ground that it can (by 
reason’ of the: matters to be discussed) bê more properly tried 
here; nor do I remove it only’on the ground that the conduot 
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of the Judge renders it absolutely essential that it should be 1872 
removed to this Court. But taking the whole circumstances „THAKOOR 
connected with the case from the beginning, the queafions to-be Samar Dzo 
disposed of, and the conduct of the Judge on and after the 23rd Goveaxsinsr, 
of September, I say that it is proper and necessary for the 

purposes of justice that the case should be removed. 

The case was originally transferred, without notice to the 
plaintiff, from the Court where it was properly triable to the 
Hazareebaugh Court, to which the plaintiff afterwards took 
special objection. The Government at first,—accidentally per- 
haps, but still as a matter of fact,—the Government at first did 
give the plaintiff reason to suppose that the suit would be trang- 
ferred, though they afterwards refused to consent to the trans- 
fer. Then, when the plaintiff applied to have the case tried in Sa 
Chota Nagpore by any other Court save that of Hazareebauch, 
the Government opposed the application, and got the Court to 
refuse it. Again, on the 23rd of September, we have the dismiss- 
al outright of the plaintiffs suit, which, though not absolutely 
illegal, was a most unnecessary and harsh proceeding. Onthe . 
24th, there was the refusal to restore the case at once, when 
there was no real reason for not restoring it at once. On the 
25th, the rúbakári was issued, directing the Rs. 1,650 to be 
realized, which was most unfair and improper so lông as the 
application to re-hear the cause remained undisposed of; and : 
on the lst of October, there was the refusal by the Deputy 
Commissioner to stay execution when asked to do so, 

In my opinion, looking at the whole course of this case from 
the beginning up to the present time, I think the plaintiff and 
his advisers may well feel considerably aggrieved, and think 
that the Deputy Commissioner of Hazareebaugh is in a state of 
mind, with reference to this case, which makes it impossible that 
he should be able to deal with it on the merits with impartiality 
or freedom from prejudice. When I find that this is so, and 
that the defendant’s written statement raises a variety of diffi- . 
cult questions of law, one of them being whether the Statute 
28 Hen. VIII, c. 13, applies to natives in Chota Nagpore, it 
seems to me that it is clearly one which it is necessary and pro- 
per for the purposes of justice ‘should be transferred to this 
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Court for trial in ‘the exercise of its SXIPAQEUIDALY original 
civil jurisdiction. 

An objeetion was taken by Mr. Kennedy that in reality there 
was no suit pending at the time I issued the rule to show cause. 
"Bat I have no doubt that the suit was then pending, inasmuch 
as, by the order of the 5th of November, the Deputy Commis- 
sioner of Hazareebaugh ordered that, on the plaintiff’s paying’ 
Rs. 660 for the defendant’s costs, the:judgment by default 
passed on the 23rd of September be set aside, and the 5th of 
December fixed for determining the issues. At the time the 
application was made to me, the money had not actually been 
paid; but the suit was so far pending that the plaintiff could at 
any moment up to the 5th of December pay the money, where- 
upon the judgment would be set aside. The suit was clearly 
pending when the rule was granted; and, at any rate, the money 
having been paid before the 6th of December, and before cause 
was shown, any doubt that there may have been on the matter 
has been set at rest. 

À Rule absolute. 


Attorneys for the plaintiffs: Messrs. Trotman and Co. 


Attorney for the defendant: The Government Solicitor. 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. 


BABOO NUND COOMAR LALL AND ANOTHER (Piarstirrs) v. MOUL- 1872 , 
VIE RAZEEOODDEEN HOSSEIN AnD oraars (DEFENDANTS).* Sept. 16. 


BABOO NUND COOMAR LALL anD anotnee (Puaintirvs) yp. SYUD 
RAZAOODEEN HOSSEIN, asn orHenrs (Derenparrs). 


BABOO NUND OOOMAR LALL axp anotuer (Puarstirrs) v. MOULS 
VIE ABDOOL LUTIE ann OTHERS (Derenpants).* ` 


Hindu Law—Mitakshara—Son's Property—Alienation by Father— 
_Obsiructed Heritage. s 


d 

In execution of a decree against A, a Hindu, living under the Mitakshara, his 
right, title, and interest in a certain property, part of which he had acquired as heir 
to his nephew and cousin, was sold. A suit brought by A’s sons to obtain possession 
of their share of the property, on the ground that the debt for which the sfle was e 
held, had not been incurred under a legal necessity,‘ was dismissed so far as it 
related to the part of the property which A had inherited collaterally. 
. According to the Mitakshara,a son cannot prevent alienation by his father of 
property which the latter has inherited collaterally. The restriction upon the 
father’s power of alienation only applies to the grandfather’s property. ° 


GopauL Roy, a Hindu, subject to the Mitakshara law, died, 
leaving two sons, Bundoo Sing and Dhurmlall, and possessed 
amongst other property of a moiety of a talook called Mehal 
Jehangeerpore Maugerpaul, Towjee No. 724, Mehal Jehangeer- e 
pore Munkurpaul, Towjee No. 725, and Mauza Bulwa, in Per- . 
gunnah Shahpore Moneer, in the District of Patna. By an 
amicable arrangement, a five-annas share of the property was 
allotted to Bundoo Sing. Bundoo Sing died, leaving four sons, — 
Kanthoolall, Suggeonlall, Juggeonlall, and Ramjeonlall. Sug- 
geonlall died, leaving two gons, Lullit and Laekram. Lullit 
died, leaving a son, Brojo Coomar. On the death of Brojo 
Coomar, Laekram, as the uncle, succeeded to his property. 


e S 
* Regular Appeals, Nos. 62 of 1871, and 41 and 42 of 1872, from a decree of the 
Subordinate Judge of Patna, dated the 80th December 1870, 
A—25 
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1872 _ Juggeonlall died, leaving a son, named Dabipersaud. On the 
Gazoo Noso death of Dabipersaud, Laekram, as his cousin succeeded to his 
v. property. | Kanthoolall died, leaving a widow, Aflasee Koowur, 


MouLvi5 


Razgzooo- and a daughter, named Parbutty. By an amicable arrange- 
DEEN HOSSEIN, 


o ment, Laekram obtained a nine-anna share of the property left 
Coomae Laru by Kanthoolall. The following pedigree shows the relationship 


Stu» of the parties :— 
RAZAOODEEN i p 
Hossmx. GOPAUL ROY. 


Banoo Nunp f 
COOMAR LALL 


Abren Bundoo Sing. j Dhurmlall, 
ABDOOL 


Lutir, e 
Kanthoolall Buggeonlall. Jugyeonlall,  Ramfeonlall, 
m., Aflasse Koowwur. = : 


Parbutty. os Dabipersand. 
. Lulit. Laekram. 
Brojo donar | Ki 
Nund Coomar Lali, Raznonomar Lall, 
Piman. Plamkf. 


Chowdhry Wahed Ali and Moulvie Abdool Lutif sued Laek- 
ram for Rs. 45,000 due to them on his bond dated the 22nd 
December 1866, and which recited that the money had been 


borrowed to pay a judgment-debt of one Issur Sahoy, and. 


obtained a decree. In execution of this decree, the right and 
interêst of Laekram in Mehal Jehangeerpore Maugerpaul were 


sold and purchased by Syud Razaoodeen Hossein, Brijput 
Sahoy, and Shewput Sahoy. 


. Mohes Doss sued Laekram for the recovery of the amount 
i due to him on three several bonds executed by Laekram on 
the lst December 1862, 23rd May 1863, and 2nd October 1864, 

and obtained a decree. In execution of this decree, the 

p right, title, and interest of Laekram in Mehal Jehangeer- 


pore Munkurpaul were sold and purchased by Lalla Hurrukh 

° Lail, Moulvie Razasoodeen Hossein, and Moulvie Abdool 
Lutif. 

In execution of a decree obtained by one Mukhun against 

Laekram, the right, title, and interest of Laekram in Mauza 

Bulwa were sold, and Moulvie Abdool Lutif, Lalla Hurrukh 


e 
è 


nee A P -- 
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Lall, and Moulvie Ashruff Hossein, became the purchasers 1872 


thereof. 8 g Banoo NuUND 
° COOMAR LALL 
Nund Coomar Lall and Ramcoomar Lall, the sons of Laek- n 
ram, instituted three suits for the recovery of their share in the Raziroov- 
DEEN HosszIn, 


three different parcels of property sold in execution of the  — 

. BasBoo NuxD 
decrees mentioned above. . COOMAR LALL 
In the suit for recovery of the plaintiffs’ share in Mehal Stup 
Jehangeerpore Munkurpaul, the plaint stated that a suit had been “47A00mBes 
brought by the plaintiffs against Laekram and others in the Biroo Nunn 
Zillah. Court of Patna, in which a decree had been passed in Cooman Laru 

favor of the plaintiffs for possession of a two-thirds share of the ps 
ancestral property which devolved on Laekram; that Lalla lure. 
Hurrukh Lall, Moulvie Razaoodeen Hossein, and Moulvie 
Abdool Lutif, the defendants, who were the purchasers of the 
right, title, and interest of Laekram, and in possession of the 
whole property, had kept the plaintiffs out of possession ; that 
the defendants had purchased with notice of the plaintiffs’ title ; 
that there was no legal necessity to justify Liaekram in contract- 
ing any debt; aud that according to the Mitakshara, the plgintiffs 
were entitled to possession of two-thirds of the share of Mehal 
Jehangeerpore Munkurpaul which devolved on Laekram. The 
defence set up by Hurrukh Lall and his co-defendants was 
(inter alia) that the property in suit was brought to sale for a 
good and just debt of Mohes Doss, and the share of the plaint- 
iffs was sold; that the property was not ancestral; and that it 
was acquired by, and was in the exclusive possession of, Laek- 
ram. 

In the suit for possession of the plaintiffs’ share in J ehangeer- e 
pore Maugerpaul, on the ground that, as the property was 
ancestral, they were entitled under the Mitakshara law to the 
share which they claimed, the plaint stated that a suit had been 
brought by the plaintiffs against Laekram and, others in which a 
decree had been passed in favor of the plaintiffs for possession of 
a two-thirds share of the property of Laekram; that they had 
been kept out of possession by the defendants who were pur- 
chasers of the right, title, and interest of Laekram; that the 
defendants were puuchasers with notice of the plaintiffs’ title; 
that as the right, title, and interest of the plaintiffs could 


® 
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1872 not be sold for the debt of Lackram, they prayed that they 


panoa ORD > might be put in possession of their share in the property. The 
R LA 


v. = defence set up was that the property was sold in satisfaction of 
MOoULVIE 


Razmeoon- A lawfal debt; that the whole of the share which devolved on 
Duns Hosen T aekram was not the ancestral property of the plaintiffs; that 
Banoo Nop part of it had been obtained from other parties, and conse- 


sp» quently the plaintiffs were not entitled to obtain possession. 
BA ZAOODERR 


Hosseus. A similar defence was raised in the suit brought by the plain- 


Banoo Nono tiffs for possession of their share in Mauza Bulwa. 
Coomaer LALL 


v. The three suits were heard together by the Subordinate J udge 
MovLvia 
Anpoot of Patna who raised (inter alia) the following issues :— 

UTI, 


1st.— What was the extent of Laekram’s interest in the property sold ; 
whether the debts incurred by Laekram, for which the sale took place, 
had been made under legal necessities ; and whether his ancestors were 
indebted ; and, if so, whether the sale could affect the inchonte right 
of the plaintiffs ? 


2nd.— Whether any and what portion of Maugerpaul was ancestral 
property of Laekram ? Was any portion of it acquired by himself ? 

° He*held that Laekram had obtained a-new settlement of 
Maugerpaul in his own name, but that he had done so as the 
manager of the joint family; that the share which Laekram got 
directly from his father was to be viewed as ancestral property ; 
and that the shares which he had obtained as inheritance from 
his nephew and cousin were to be considered ns self-acquired — 
property; but that the sale was for legal necessities, and conse- 

quently the plaintiffs were not entitled to the relief they sought. 
He accordingly, dismissed the plaintiffs’ suits. 


N The plaintiffs appealed to the High Court. 


Baboos Anodapersaud Banerjee, Moheschunder Chowdry, and 
Romeschunder Mitter for the appellants. 


Mr. C. Gregory, Baboos Tarrucknath Sen and Dabendernarain 
Bose, and Moonshee Mahomed Yusoof for the respondents. 


Baboo Anodapersaud Banerjee for the appellants contended 
that no case had been made out- which would prove the existence 
of any legal necessity. 


~ 
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The different rule under the Mitakshara as to the alienation of 1872 ' 
self-acquired property and ancestral propérty isclear, Mitakshara, 34800 Noxp 


Coomar LALL 
Ch. i, s. 2. As to heritage, it is of two sorts, obstructed and 4, % 
unobstructed, Mitakshara, Ch. i, s. 1, v. 3. Under the Mitak-  Razrroop- 
er Ai sg : DEEN Hossein. 
shara, the right of succession is by birth alone, Ch. 1, 8.1, v., 27. — 


Barsoo Nunp 


It is to property in general that a son acquires his right by Coomar Lart 
birth, Ch. i, s. 1, v. 3, and that right is unobstructed. There Syop 
is no distinction made as to property which has descended from gs eer 
the grandfather, or which might have come to the father by Banoo Nuxp 
succession to a collateral relative, Ch. i, s. 1, v. 27. Though C0043 Maru 
Laeckram’s right to succeed to his brother’s property was Movuvm 
obstructed, yet, when thé property came to the possession of Lut. 
Laekram, it became unobstructed heritage, so far as his sons were 
concerned. ‘There are, according tothe Mitakshara, two sorts of 
property, ancestral and self-acquired. The meaning of the word 
‘ ancestor” may be gathered from Ch. 1, s. 1, v. 5 of the Mitak- 
shara. The general rule is that sons have a vested interest in all 
property, whether acquired before or after their birth, Mitak- 
shara, Ch. i, s 1, v. 27. The special rule is laid down in , 
Ch. i, 8-5, vv. 9 and 10. The right of the son is unobstructed in 
all property, “ancestral or paternal,” Çh. i, s 1, v. 27, with 
this difference that the father can sell his self-acquired property, 
Ch. i, 8. 5, vv. 9 and 10. The property which devolved on 
Laekram by the death of his brother lost its character of 
“ obstructed heritage,” so far as Laekram’s sons were concerned. 
It became unobstructed heritage after his succession. ‘The 
words “obstructed” and “ unobstructed” have reference not 
only to time, but to the person who is likely to succeed. In 
the present case, the property was not the self-acquired property 
of the father, but obtained by inheritance. This does not fall 
within any of the modes of acquisition mentioned in Ch. i, 
s. 4, consequently the plaintiffs have an equal right with the 
father. Besides, the property in dispute was the property of the 
common ancestor, Bundoo Sing, and Laekram succeeded merely . 
because he was a member of the family. This was not acquisi- 
tion according to the Mitakshara. 
Baboo Romeschuntler Mitter (on the same side) contended 
that the property in dispute was not the self-acquired property 
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1872 of Laekram. It was obtained by inheritance. The father is 
ee subject to the control ofehis sons in regard toimmoyeable property, 


eee whether acquired by himself, or inherited from his father, or other 
OULVIE 


Razunoop- predecessor. [Covon, C.J.—Whatis the word in the original 
PEEN "for which “ predecessor” is used ?| “ Pitradi.” The explanation of 
Coonan Lart the words “paternal and ancestral,” that is, pitradi,in Ch. i, v. 27, 


9rup and “ancestor” in Ch. i, s. 6, v. 11, is given in Ch. i, s. 1, v. 5. 
RAZACODREN Tn Ch, i, s. 4, v. 6, all the classes of property which can be called, 
Banoo Noxp 2°Quired are setout. In this verse, the author draws his conclusion. 
Cooman Lat Tf the principle be applied to the present case, the property which 

Movivie came to Lackram would be ancestral property. The decision 
Lurr. upon this point in Jowahir Singh V. Guyan Singh (1) was 


ultra vires, as the question’ did not arise. 


Mr. Gregory, for -the respondents, contended that the word 


«c pitradi” in Ch. i, 8. 1, v. 27, meant ancestors beginning from - 


the father. It cannot be said that the nephew is the ancestor of 
the uncle. A son does not succeed in case of collateral succession 
while, his father is living. Ifit were ancestral property, the son 
and father would have had equal right. But the son of a deceased 
brother does not succeed along with his uncle to the property 
left by a collateral relative. The true heir is a brother, and not 
a brother and his sons. After partition all incidents of ances- 
tral property are destroyed. ‘There is no text of the Mitakshara 
which says that brother and brother’s sons would take together. 
The word “paternal” in Ch. i, s. 1, v. 6, is descriptive of one 
kind of préperty subject to partition, The modes of acquisition 
mentioned in s. 4 are not exhaustive. A son cannot compel his 
. father to make a division of property which the latter had 
inherited from a collateral relative — Ráyadúr Nallatambi 
Chetti v. Rayadir Mukunda Chetti (2). 


Baboo Anodapersaud Banerjee did not reply. 


Covox, C.J.—The plaintiffs in this suit are the sons of Laek- 
ram Lall, and the case in the plaint was that Laekram Lall held 


(1) 4 Agra H. C. Rep., 78, , © Q) 3 Mad. H. C. Rep, 455, 


O adii _- 
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1872 three bonds, dated the 1st December 1862, the 23rd of May 1863, 
IEA and the 2nd of October £864, and the only witness examined in this 


v. suit was the writer of two of them, who said that Laekram told 


T Mohes Doss that, in order to meet expenses attending on his 
DEEN HOSEIN, 

—- journey to Gya, where he was going to perform some religious 
Banoo NuND . Z 
Coomwar Laru ceremony, he was obliged to borrow. The first bond recites 

Syrup that the amount of Rs. 1,200 was borrowed on account of 
ratio his personal necessity. The second and third contain similar | 
Banoo Nuxp Statements. Asthe Subordinate Judge in his judgment in this suit 
Cooman LALL appears to have introduced facts proved in the other suits, we 

Movu will see what they were. The evidence is in the suit which is 
Lurie. ‘the subject of the appeal No. 42. The first witness for the 
defendant only proved that he had lent Rs. 600 to Laekram 

in Aughran 1276 (November and December 1869). The second, 

x servant of Laekram, said that Mukhun Coomar lent Laekram 
money under several bonds; he had borrowed money with the 

view to pay Government dues, liquidate Gooroopersaud’s debt, 
Shuffee Khan’s debt, and for meeting expenses of law suits, 

o A thied witness, No. 5, said that Laekram borrowed money from 
Khool Deep Sahoy; why, he could not tell: Laekram met legal 
expenses for conducting and defending law suits from his own 
fands and from funds borrowed; that he expended Rs. 8,000 

or 9,000 on the occasion of his daughter’s marriage, a daughter 

by his first wife; that the expenditure on the occasion of the 
plairftiff’s marriage was small. No. 8 said Laékram borrowed 
several sums of money from Mukhun Coomar, in order to meet 
expenses attending the prosecution and defence of law-suits, 

and to pay Government dues; that he paid off Gooroopersaud’s 

debt (which had been decreed), and also Shuffee Khan’s, from 

the sums borrowed; that he borrowed Rs. 3,000 from Issur 
Sahoy, which debt he paid off by borrowing money from Moulvie 
Abdool Lutif, or Chowdhry Wahed Ally. This witness, who 

was mooktear of Laekram, said, on cross-examination, he did not 

: remember what Laekram did acttially with the specific sums 
that he borrowed from Mukhun. There was no evidence how 

or for what purpose the debts which were said to have been 

paid off with the borrowed money were confracted. The evidence 


is altogether insufficient to,edtablish a case in which a mortgage 
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by a father of ancestral property would be binding on his _ 1872 
sons. The judgment of the Subordinate Judge is mainly founded Co 


upon the assumption of facts of which there was no,proof. *  4,,% 


It is therefore necessary to decide the second question, whether | Raztxoop- | 
the plaintiffs are entitled to a decree in respect of the property indo Noro 
which Liaekram inherited collaterally. Inthe Mitakshara, Ch. 1, Cooatan LALL 
s. 1, v. 3, heritage is said to be “of two sorts, unobstructed, ft? 
or liable to obstruction. The wealth of the father or paternal Hosazzm, 
grandfather becomes the property of his sons or of his grand- Banoo Noxp 
sons in right of their being his sons or grandsons, and that ESO 
ia an inheritance not liable to obstruction. But property Mourym 
devolves on parents (or uncles), brothers, and the rest upon the “7% 
demise of the owner, if there be no male issue; and thus the 
actual existence of a son and the survival of the owner are im- 
pediments to the succession; and, on their ceasing, the property 
devolves on the successor in right of his being uncle or brother. 

This is an inheritance subject to obstruction.” V. 27 of the 
same section which was much relied upon in the argument for 
the appellant, where it says:—‘ Therefore, it is a settled*point » 
that property in the paternal or ancestral estate is by birth” 
must be considered to refer to inheritance not liable to obstruc- 
tion; what is described in v. 3, as becoming the property of 
sons or grandsons in right of there being sons or grandsons. 
They do not by birth acquire a right in property to the succession 
to which by their father there is an impediment, and which he may 
never succeed to. V. 33 says:— In respect of the right by 
' birth to the estate, paternal or ancestral, we shall mention a, dis- 
tinction under a subsequent text.” In s. 5, v. 9, it is said :— 
“So likewise the grandson has a right of prohibition if hig 
unseparated father is making a donation, or a sale of effects 
inherited from the grandfather; but he has no right of inter- 
ference if the effects were acquired by the fathér. On the con- 
trary, he must acquiesce because he is dependent.” And v. 10 
is :—“ Consequently the difference is this: although he may have e` 
a right by birth in his father’s and in his grandfather’s property, 
still, since he is dependent on hia father in regard to the 
paternal estate, and since the father has a predominant interest 
as it <= acquired by himself, the” son must acquiesce in the 

A—26 
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1877+ father’s disposal of his own acquired property; but since both . 
rere ies have indiscriminately awright in the grandfather’s ,estate, the son 
v. hgs a power of interdiction if the father be dissipating the pro- 


MovuLvIm 


Razazoop- perty.” Accor ding to these texts the restriction upon the father’, 
DREN HossEry. 


er LS: of alienation only applies to the grandfather’s property. 
Coonan La Vv. 8 and 11 of the same stction confirm this, and go also does 
sD v. Sof s. 6. 


RAzacoDEES Doubts have been raised on this question by commentators, and 


Banoo Nosxp the arguments on each side are stated in Colebrooke’s Dig., Vol. 
Cooman Lart TT, Madras ed., p. 274, where the author is of opinion that the 

Movurrs rule of equal dominion vested in father and son only applies 
Lut. ewhere the property has regularly descended. The state of the 
question is very well stated in West and Buhler, Bk. 2, 
Intro. p. 19:—* Ancestral property, as amongst descend- 
ants, comprises property transmitted in the direct male line 
from a common ancestor, and accretions to such property 
made with the aid of the inherited ancestral estate. Thus, in 
the case of a father, head of a family, property inherited from 
his father or grandfather, is ancestral property, however acquired 
by ita previous possessors. On the other hand, property inherit- 
ed by him from females, brothers, or collaterals, or directly 
from a great-great-grandfather, appears to be subject to the 
same rules as if self-acquired. Ancestral property, in fact, may 
be said to be co-extensive with the objects of the apratibandha 
daya, or unobstructed inheritance. The view, here stated, 
agrees with that arrived at by Jagannatha, after a discussion of 
the contrary doctrines held by other lawyers, This discussion 
itself shows, however, that there is much to be said on both 
sides, ot the question must be regarded as one still in contro- 
versy.” 

What appears to be the result of the text of the Mitakshara 
and the better opinion among commentators is supported by two 
decisions. In Ráyadúr Nallatambi Chetti v, Rayadir Mukunda 
R Chetti (1) it was held that a suit by a son against his father to 

compel a division of immoveable property inherited by the latter 
from his paternal cousin could not be maintained. And in 


Cai 


(1) 3 Made H, C. Rep., 455. 
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Jowahir Singh v. Guyan Singh (1), it was held that a son cannot 1872 
control his father’s act in respect, of a Property, the succession Banoo Nowp 


. ae í OMAR LALL 
to which is liable to obstruction; and it is only in respect of ae 
property not liable to obstruction that the wealth of the father Razezoon- 

DEKEN HOSSEIN, 


and grandfather becomes the property of his sons or grandsons oe 

by virtue of birth. ` ` Goo a TA 
We concur in these decisions. The decree of the Court gyi, 

below must be reversed as to two-thirds of 124d. of the B4rAcopzEy 

property in suit, and it must be decreed that the plaintiffs do , "Oo Nunn 

recover two-thirds of 12d. of the property claimed in the Coomar Lanu 

y'aint, with mesne profits and costa of suit in proportion. - ' ets 
A similar decree will be made in the appeal No. 41 of 1872 Lurr. 

between the same parties, where the property in suit is the mehal 

under the old settlement; and in appeal No. 42 of 1872 where 

the suit was against another purchaser. , 


Costa of the appeals to be borne by the parties in proportion. 
Decrees modified, 


ORIGINAL CIVIL. 


Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Pontifex. 
BONOMALLY NAWN v. T. CAMPBELL. l 1872 


Dec. 12 & 18. 


Jurisdiction of Calcutta Small Cause Court—Act IX of 1850, 8. 283—Act'XXVI 
of 1864, s. 2— Sum added to legal Claim for Purpose of giving Jurisdiction. 


A plaintiff cannot give jurisdiction to the Small Oanse Court by adding 
to his claim sums which he could not under any circumstances be entitled to recover. 
Stkhur Chund v. Sooringmuill (2) distinguished. 


Case stated by the First and Second Judges of the Calcutta 
Court of Small Causes for the opinion of the High Court under 
Act XXVI of 1864, s. 7 :— ' 

The question which arises in this case has reference to the 
Court’s jurisdiction. f . 

“The provisions as to jurisdiction contained in Act IX of 
1850 (the original Small Cause Court Act) are not identical 


(1) 4 Agra B.C. Rep., 78 œ _ (2) 1 Hyde, 272, 
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with those contained in Act XXVI of 1864 (the Small Cause 
Court Extension Act). & À 

The case then set forth Act IX of 1850, s. 28 (1), and Act 
XXVI of 1864, s. 2 (2), and proceeded :— 

« From those sections it will be seen that, while in claims for 
sums under Rs. 500 this Cort has jurisdiction only in respect 
of the defendant dwelling, working, or carrying on business 
within the district of the Court, in claims for sums exceeding 
Rs. 500, this Court has an alternative jurisdiction, by reason 
merely of the cause of action having arisen within the local limita 
of its jurisdiction, without reference to the place where the 
defendant may be dwelling or working. 

“The case now under reference, which on the face of it 
purports to be a suit for the recovery of a sum over Rs. 500, 
was originally tried by the First Judge.of the Court, 
who found that the plaintiff’s cause of action had arisen within 
the local limits of the Court’s jurisdiction. 

“Tt was however found that the plaintiff was only entitled 
to recover a sum considerably under Rs, 600, and.that the 
balance of his claim had been thrown in, in order to bring his 
claim within the extended jurisdiction conferred by s. 2, 
Act XXVI of 1864, in cases where the cause of action had 
arisen within the local limits of the Court’s jurisdiction. 

“ The First Judge also found that the defendant “was not 
subjeet to the jurisdiction of this Court on any of the grounds 
set forth in s. 28, Act IX of 1850, and being of opinion that 
the case, as being in reality a claim for less than Rs. 500, fell 


(1) Act IX 0 f 1850, 8. 28.—“ AT persons 
shall be deamed within the jurisdiction of 
the Court who dwell or carry on their 
business, or work for gain, within the dis- 
trict of the Court at tha time of bringing 
the action, or who did so dwell or carry 
on their business, or work therein at the 
time when the cause of action arose, or 
within six months before ‘the time of 
bringing the action for causes of action 
which arose within the same time,” 

(2) Act XXVI of 1864, s. 2.—* The 
jurisdiction of the Courts held, or to bg 


held, under the said Act IX of 1850, shall 
extend to the recovery of any debt, dam- 
age, or’ demand exceeding the sum of 
Re. 500, but not exceeding the sum of 
Ra. 1,000, and to all actions in respect 
thereof * * * + provided that the 
cause of action shall have arisen, or the 
defehdant at the time of bringing the 
action shall dwell or carry on business 
or personally work for gain within the 
local limits of the jurisdiction of the 
Court,” a 
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properly within the provisions of that section, held that he had 
no jurisdiction.to try it. ° 

“On a motion before two Judges for a new trial, it was con- 
tended for the plaintiff that, inasmuch as the amount which the 
plaintiff sued to recover was over Rs. 500, the case fell within 


195 


1872 


BoxoMaALLy 
NAWN 


v. 
ADOP BELI» 


s. 2, Act XXVI of 1864, and thaf the First Judge was wrong . 


in holding that he had no jurisdiction to try it. In support of 
this view, the caseof Sikhur Chund v. Sooringmull (1), in which 
a similar question, arising unders. 12 of the Letters Patent 
in respect of the jurisdiction of the High Court, had to be deter- 
mined, was brought to our notice. 


“¢ We were however unable to accept the view that a claim,” 


not properly within our jurisdiction, could be brought within it 
by adding to it a further claim not made in good faith, We 
consequently rejected the application for a new trial. 


e With reference to the concluding remarks made by Wells, J., 


in the case referred to, in which he attributed to the High 
Court the power of adequately reimbursing a defendant 
against whom an excessive claim has been brought in bad faith, 
it is to be observed that, where a judgment is passed by this 
Court in favor of a plaintiff for any part of his claim, no power 
is given for compensating a defendant. But as the decision 
cited in which Wells, J., is reported to have stated thatrhe had 
the concurrence of the late Chief Justice in the view he 
expressed raises in our minds a doubt as to the correctness of our 
opinion, we have deemed it right to refer the matter for the 
opinion of the High Court.” 

The action was brought on a bond, whereby the Tefsiri 
had bound himself to indemnify the plaintif, who was the pur- 
chaser of certain millsagainst any 
“Jet, suit, trouble, eviction, ejection, interruption, or denial whatsoever, 
of, from, or by one Mr, C. Betts, or any other person, or persons claim- 
ing any interest therein, under, or in trust for him.” : 

The mills had been attached in execution of a decree obtained 
‘by one Jadunath Ghose against Betts; the plaintiff paid the 
amount claimed into Court to stay the sale, and sued Jadunath 


(1) 1 Hydo, 272. 
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Ghose to recover the sum go paid. He afterwards, by his attor- 
ney, wrote a letter of “demand to the defendant claiming pay- 
ment of Rs, 557-5 for loss and damages sustained by him in 
terms of the bond of indemnity, the following being the items of 
claim :— $ 


- Amount paid into Court to stay the sale of the mills in 


the suit of Jadunath Ghose v. ©. Betta ... w. 122 4 9 


Costa incurred by our client in regard to a suit against 
J. N. Ghose... = ae w 175 8 8 
Amount paid to the landlords, which was payable by you 144 O O 
Assessment bill from January to June ate R 18 8 O 
* Damages sustained by our client ib »- 102 0 0 


. The defendant did not pay the sum claimed by the plaintiff, 
‘and the latter thereupon brought the present action. The sum- 
mons stated that the action was to recover Rs. 657-6 payable by 
the defendant to the plaintiff under the bond of indemnity, 
Ra. ° 279-12-9 of which sum was payable in respect of 
“ moneys payable by the defendant to other parties which the 
plaintiff was compelled to pay them on the defendant’s account.” 
On the argument of the reference before the High Court, it was 
agreed that the bond, the letter of demand, and the summons 
should be taken as part of the case stated. 


Mr. Kennedy for the plaintiff contended that, even if the 
amount claimed were less than Rs. 500, the Small Cause Court 
would have jurisdiction. Act IX of 1850 provides for the jurisdic- 
tion of the Small Cause Court: s. 5 gives the local limits; s8. 26 
gives the jurisdiction as to amount, viz.,*in all suits where the 
debt or damage claimed, &c., is not more than Rs, 500; and s. 28 
refers to the persons subject thereto. Then s. 2, Act XXVI of 
1864, extends the-jurisdiction as to amount; and in defining it 
as to persons, gives the Court‘*a new jurisdiction, namely, 
where the cause of action has arisen within the local limita, 
But by s. 16, Act XXVI of 1864, that Act and Act IX of 
1850 are to be read as one Act, as if the*provisions in Act IX 
of 1850, not inconsistent ,wtth the provisions of Act XXVI of 


® 
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1864, were thereby repealed and re-enacted. By virtue of the 1872. 
two Acts thus.read, the Court has jurssdiction in suits where ose 
the debt or damage claimed is under Rs. 600, provided the cause ,, 
of action shall have arisen within the local limits of the Court’s 
jurisdiction. In Lazarus v. Victor (1), Macpherson, J., ruled 
the contrary, but that was an undefended case, in which the | 
point was not fully argued, and the Court might therefore still, 
consider the question open. [Covon, C.J. (after consulting 
with Macphexson, J., observed)—We think the question as to 
the jurisdiction of the Small Cause Court over suits of smaller 
value than Rs. 500 was decided by Macpherson, J. His deci- 
sion has been acted on down to the present time, and I do -note 
think we can open the question now.| The jurisdiction must be 
determined by the sum claimed in the suit, and not by the sum ulti- 
mately recovered—Sikhur Chund v. Sooringmull (2), Raja Neel-. 
monee Singh Deo v. Gordon, Stuart & Co. (3), and Prannath Roy 
Chowdry v. Ranee Surnomoyee (4). [Covon, C.J.—The Privy 
Council there gave leave to appeal under the circumstances of 
that case. Here the Judges of the Small Cause Court seem to 
consider that the claim for damages was simply thrown in to give 
jurisdiction.]| The question of good faith was not raised at 
the trial, nor is it directly raised on this reference. The words 

“‘ thrown in to give jurisdiction” are vague. The Judges appear. 

to have thought that they had not full power to deal with the 
costs, if the suit was improperly brought: s. 52, Act IX of 4850, 
gives them such power. 


Mr. Apcar for the defendant.—There is a distinction between 
the wording of s. 25, Act IX of 1850, and s..2, Act XXVI of 
1864. In the former the words are “all suits in which the debt 
or damage claimed, &c., may be brought,” whereas in the latter 
the words are “ the jurisdiction of the Courts held or to be held 
under the said Act IX of 1850 shall extend to the recovery of 
any debt, &o.” In Sikkur Chund v. Sooringmull (2), Wells, J., 
observed that the words “ sued for” used incl. 12 of the Letters 


(1) 2 Hyde, 258. . (3) 1I. J., N, 8., 356. 
(2) 1 Hyde, 272, a(4) 7 Moo. L A,, 553, 
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Patent, 1865, pointed to something different from the amount 
recovered, Itis clear*that tbe plaintiff might have sued in the 
High Court and have recovered costs—Duff v. Fisher (1). 
[Couvcs, C.J.—If this had been a bond fide demand for over 
Rs. 500, the Small Cause Court would have had jurisdiction. ] 
There is the finding that those items were thrown in for the 
express purpose of giving jurisdiction; see Mutu v. Veerapah 
Chetty (2) [Coucu, C.J.—There the damages were not 
claimed in the suit, and the appeal is determined ‘by the value 
of the suit.| Yes, but the principle applies; they were there 
claimed for the purpose of giving a right of appeal. The Court 
‘may have to go into evidence to see whether it has or has not 
jurisdiction, but it cannot proceed where it finds that it has 
not; see Thompson v., Ingham (3) and Joseph v. Henry (4), 
decided on s. 58 of 9 & 10 Vict., c. 95, which is similar to s. 25 
of Act IX of 1850. 


Mr. Kennedy in reply. - 


' The judgment of the Court was delivered by 


Covconu, C.J.—It is stated in the case which has been sent to 
us that the suit, which on the face of it purports to be a suit for 
the recovery of a sum over Rs. 500, was originally tried by the 
First? Judge of the Small Cause Court, who found that the 
plaintiff's cause of action had arisen within the local limits of 
the Court’s jurisdiction. It was, however, found that the 
plaintiff was only entitled to recover a sam considerably 
under Rs. 600; and that the balance of his claim had been 
thrown in, in order to bring his claim within the extended 
jurisdiction conferred by s, 2, Act XXVI of 1864. The 
First Judge alse found that the defendant was not subject 
to the jurisdiction ef the Court on any of the grounds set forth 
in s 28, Act IX of 1850; and being of opinion that the > 
case, a8 being in reality a claim for less than Rs. 500, fell pro- 


(1) 8 B. L. R., App., 10. (8) 1 L. M.& P., 216, 
(2) 8 Id., App., 91. . ° (4) Ad., 388. 
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perly within the provisions of that section, held that he had no 
jurisdiction to try it. ° 

I think taking this finding in connexion with the matters 
which have been brought before us, and it is agreed are to 
prove part of the case, viz., the summons, the par ticulars of 
the demand contained in the letter, and the bond, that this 
finding means that the plaintiff, in order to give jurisdiction 
to the Small Cause Court, claimed as damages sums which by 
law he could not recover—-which he could not be entitled to at 
all—and added them to his claim for that purpose. In such a 
case as this, I think. the Small Cause Court has not jurisdiction. 
The plaintiff could not give jurisdiction, merely by adding to hise 
claim sums which he could not under any circumstances be 
entitled to recover. The decision of Wells, J., in the case 
referred to (1) is quite in accordance with this view,, 
because it is stated there that the suit “was a suit to recover 
Rs. 848-12 for damages from the defendants, who had failed 
to fulfil their contract,” and the learned Judge said that “the 
plaintiffs had, owing to the evidence adduced by them being 
defective, failed to prove that they had sustained damages to a 
larger amount than Rs. 75.” The case was not that they had put 
forward a claim for damages which they could not properly 
recover, but the evidence being defective, they could not succeed 
in getting more than Rs. 75; and the learned Judge held that in 
such a case the Court had jurisdiction under the words ia the 
Letters Patent, cl. 12, “in which the debt, or damage, or value 
of the property sued for does not exceed Rs. 100.” There the 
suit was bond jide brought for a sum exceeding Rs. 100, and 
the jurisdiction of the Court could not be taken away because 
` the evidence was defective. The other part of the judgment 
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as to the suit being brought in bad faith, and the Court being ~ 


able to compensate the defendant by awarding costs against the 
plaintiff, was extra-judicial. The Court’s having such a power 
does not affect its jurisdiction. Has the plaintiff in this case 
increased his claim by adding to it an amount which could not 
be included in it? If he has, he ought not to be allowed by so 
ao) Sikhur Chund V, Soortngmull, 1 Hyde, 272. 
A~—~27 
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doing to give the Small Cause Court jurisdiction, and we must 


Pascua DAY that in such a cate as that the Small Cause Court has no 


v, 


CAMPBELL 


jurisdiction. As the plaintiff has done that, and has taken the 


opinion of this Court on the doubts which arose in the minds of 
the Judges of the Small Cause Court, we must say that Mr. 


Kennedy’s client must pay the costs of reserving this case for 
the opinion of this Court. 


Attorney for the plaintiff: Baboo Kallynauth Mitter. 
Attorney for the defendant: Mr. Moses. 


APPELLATE CIVIL. l 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Ainslie. . 


NUTHOO LALL OHOWDHRY anp oruers (Puaintirrs) v, SHOUKER 
LALL AnD orners (Dxvenpants).* 


Res-judicata—Act VIII of 1859, 8, 2.—-Suii on Joint Bond. 


+ 


D and B executed a bond, by which they mortgaged certain lands as security 
for a loan taken by them from the plaintiffs, A snit was brought, and a decree 
was obtained by the plaintiffs against D and B under which they recovered a por- 
tion of the amount due on the bond. The plaintiffs now sued S and others, on the | 
ground that they were joint proprietors of the land mortgaged, that the loan was _ 
takefi by D and B as managers for the use of all the parties interested and for 


carrying on their joint business and trade, and that therefore they were all jointly 
liable. Held, that the suit could not be maintained. 


Ramnath Roy Chowdhry v. Chunder Sekhur Mohapattur (1) dissented from. 


On the llth of Jeit 1271 Fuslee (lst June 1864), the 
defendants, Domun Lall and Bhawani Pershad, borrowed from 
the plaintiffs at Mozufferpore Rs. 20,000 on a bond, which was 
as follows :— , 

We are, Domun Lall, son of the late Chummun Lall, and Bhawani 
Pershad, son of the late Beharry Iall, inhabitants, proprietors, and 
shareholders of Mouzhh Jurooab, Pergunnah Hajeepore. 


* Regular Appeal, No. 177 of 1871, from a decree of the Additional Judge of 
Tirhoot, dated the 19th of May 1871, e 


(174 W. R., 50. 
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$s 
Wherens, having taken n loan of company’s Rs. 20,000, a moiety of 


which is Rs. 10,000, bearing interest at the rate of Rs. 1-4 per T a 


mensem, from Baboo Chummun Lall Chowdhry and Babgo'|Nutheo 
Lall Chowdhry, inhabitants and proprietors of Mouzah Sooriagunge, 
Chukla Naye, Pergannah Bissaro, also proprietors and? shareholders 
of Mouzah Cherowtha, Pergunnah Hajeepore, we have appropriated 
the same to our own use. We therefore validly declare and give in 
writing that we shall pay the above amount, principal with “intereet, in 
a lump sum, in cash, on the 80th Aghun 1272 F. 8, (18th December 
1864), to the Chowdhrys aforesnid, and take back this deed, and we 
shall raise no contentions and disputes regarding the same ; until pay- 
ment of the said amount, principal with interest, we pledge and hypo-, 
thecate our proprietary share in Mougzah Cherowtha, and 11 annas 
and 9 dams in Mouzah Nowada Kullan, Pergunnah Hajeepore: We 
shall not overtly or covertly alienate or pledge the snme during this 
period to any person; and should we do so, the same will’ be null’ 
and void. We therefore execute these few words as a bond, in order 
that the same may come of use when required. 

In February 1865 the plaintiffs sued Domun Lall and 
Bhawani on the bond, and obtained a decree ex parte against 
Bhawani Pershad on the 5th April 1865, by which Bhawani Per- 
shad’s share of the lands mortgaged was declared to be liable 
for the debt. Domun Lall was exonerated from the claim, but 
the order exonerating Domun Lall was reversed on "appeal. 
When the plaintiffs took out execution of their decree, they did 
so against all the family property, including that of Shoukee Lall 


and others, who were not judgment-debtors under the decree. . 


The property of these persons was therefore released from 
attachment, and the plaintiffs realized a portion of their 
decree by the sale of Domun Lall and Bhawani Pershad’s 
property, and the balance remained unsatisfied. The plaintiffs, 
on the 3rd of December 1870, brought the present suit to have 
the shares of Shoukee Lall and others included in their deoree, 
and declared liable to the plaintiff’s claim, on ‘the ground that 
the defendants formed one joint family, that the money had been 
borrowed for the purposes of the family, although only in the 
name of two of the members of the family who were carrying 
on the trade and zemindaree business of the family as managers, 
and that the plaintiffs were unable to proceed against the 
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___1872 Ss property of the whole family without a decree of Court obtained 


CHOWDHRY 
sé the suit. , 


SHOUKEER . 
~ The plaintiffs appealed to the High Court. 


Nurnoo laru for that purpose. TH Officiating Judge of Tirhoot dismissed 


Ls 


Mr. C. Gregory for the appellants. [Covcn, C.J.—Can 
such a suit lie? You ought to have sued all the defendants 
together. This is a second suit on the same bond.] The suit 
will lie The plaintiffs have a very good claim in equity 

~ against all the members of this joint family ; they were interested | 
in the business which was carried on with their money. 
° Such a suit will lie—Ramnath Roy Chowdhry v. Chunder Sehhur 
Mohapatiur(1). True, the plaintiff has obtained a decree already; 
but by this suit he is seeking to make other persons who have 
-had the use of his money liable to that decree. As the decree 
now stands, it cannot be’ executed except against Domun Lall 
and Bhawani Pershad. The others are liable to the plaintiffs in 
equity and good conscience, although-at law they might have a 
good defence on the ground that it is a second action on the 
same bond. 


S Mr. Lingham (with him Baboos Unoda Pershad Banerjee and 
Romesh Chunder Mitter) for the respondents. No second suit 
can be brought on the same bond— King v. Hoare(2). This isa 
second suit on the same bond. 


Mr. C. Gregory in reply. 
The judgment of the Court was delivered by `~ 


Covos, C.J.—On the llth of Jeit 1271 (lst June 1864), a 
bond was given by the defendants Domun Lall and Bhawani 
Pershad to the plaintiffs, the bond reciting that the parties had 
taken a loan of Rs. 20,000, and that they had appropriated that 
sum “ to the use of all of us,” and then going on to say, until pay- 
ment of the said aniount, principal with interest, we pledge and 
hypothecate our own share of the property in Mouzah Che- 
rowtha, and 11 annas and 9 dams in Mouzak Nowada Kullan. In 


(1) 4W. R, 50. © -* (2) 18M. & W., 494. 
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the beginning of the bond, they describe themselves as proprie- 1872 
tors and shareholders of Mouzah Jurooa®. Whether that means Notuoo Laru 


CHOWDHARY 
some other mouzah or not does not appear; probably it means v. 
š ; ‘ A ‘ SHouxER 
the one which is afterwards mentioned in the bond. LALI» 


That was in June 1864. In February 1865, the plaintiffs 
instituted a suit againt Domun Lall and Bhawani Pershad, the 
parties to the bond. In that they claimed to recover Rs. 22,250, 
principal with interest, by virtue of the bond. The de- 
fendants apparently did not appear, and evidence having been | 
entered into as stated in the judgment, a decree was made in 
favor of the plaintiffs that they should recover the sum which 
they claimed from Bhawani Pershad, Domun being exonerated 
from the claim. 

It is not, I think, without significance that, so soon after the 
bond was given, the plaintiffs put that construction upon if, 
treating it as a bond by the two only, Domun Lall and 
Bhawani Pershad. 

It appears that the plaintiffs executed that decree, and, accord- 
ing to the statement in the plaint in the present suit, they sold 
the right and interest of the two persons named in it; still, in the 
execution of the decree, treating it as an instrument which had 
pledged the shares of those two. They recovered the sum of 
Rs. 7,435, and now, instituting a suit on the 3rd of Decem- 
ber 1870, they say :—‘‘ Since the decree was not against all the 
defendants, the whole of the mortgaged property in which 
second party, defendants, held a share was not put up to 
sale, but the fact is, that there being community of interest, 
the loan was taken and mortgage concluded alike by all 
defendants; hence all of them are jointly liable to your peti- 
tioners, and the entire property ought to be held liable.” So 
their case now is that this, instead of being a bond by the two ` 
and a mortgage of the shares of the two, was in reality a bond 
by all the members of the SAT jointly and a mortgage of the 
family property. . 

I will assume they might show that, although this bond 
purports to be made by two only of the family, the transac- 
tion really was a borfowing of money by the family through these 
two persons as the managera, ‘anf a pledging of the family 
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property as a security for the money so borrowed, They might 


Nooo Lart show that the transaction was one in which the persons whose 


names are in the bond, and who entered into the contract, 
were, acting as agents for the family. But the bond must 
be one thing or the other; it must be either a bond by 
the two and a mortgage of the shares of the two only, or 
the joint bond of the family; it cannot be treated as two 
bonds. -If itis only a bond by the two, the plaintiffs have no 
cause of action in the present suit, because they have already 
sued the two, and recovered a portion of the money from them, 
and they cannot sue other persons not bound by it; butif itis a 
joint bond by the members of the family, then they have already 
sued upon it. They have elected to sue some of the persons 
jointly liable, and not the others, and they have got a decree 
upon the bond, the cause of action being the non-payment of the 
money which the parties were jointly liable to pay. They now 
sue on the same cause of action the persons whom they might have 
joined in the former suit, but did not choose to do so. If there 
is a joint contract, not a joint and several, but a joint contract, 
and that is all this can be, and the party sues upon it and gets 
judgment, he cannot bring a fresh suit against the persons who 
were jointly liable, but were not incladed in the former suit. 

Notwithstanding the authority of the case to which we have 
been referred, Ramnath Roy Chowdhry v. Chunder Sekhur 
Mohapattur (1), and with every respect to the learned Judges 
‘who held apparently to the contrary, I am of opinion that, if this 
is to be considered as a joint bond by all the members of the 
family, the present action cannot be maintained. Itis a second 
suit on the same cause of action. It is expressly prohibited by 
s. 2 of Act VIII of 1859, as the defendants in the first suit 
must, if the other defendants insist upon it, be made parties to 
the second, and without that I should say on principle thar: it 
cannot be maintained, 

Upon the merits of the case, also, it seems to me that the 
plaintiffs have failed to make out what they allege in their plaint, 
that it was a bond by which all the members of the family were 
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bound, and that the mortgage was’ concluded alike by all of 
them. (His Lordship discussed the facts of the case and con- 
cluded,—) 

It appears to me, therefore, that both on the question of i 
` and on the merits, the plaintiff’s case fails, and the appeal must 
be dismissed with costs. 


PRIVY COUNCIL. 


MUSSUMAT AZEEZOONNISSA AND ANOTHER (Dgranpants) v. BAQUR 
KHAN (Puaistirr). 


[On appeal from the High Court of Judicature, North- Western Provinces, 
Agra.] 
Evidence —Execution of Document by Purdah Ladies- Agency —Burthen 
of Proof. 


The plaintiff sought to make two purdah ladies Hable on a document which he 
alleged had been executed by a third person as their agent. Held (reversing the de- 
cision of the High Court), strict proof of the agency must be given. 


In this case the respondent brought his action against the 
appellants (who were sisters) to obtain possession of a village 
called Burehta. His plaint was not very intelligible, but in his 
deposition he stated that the ladies borrowed Rs. 8,000 from him, 
and executed to him a bond, whereby they mortgaged te him 
their village Nundsenee, which bond was registered through 
Mahomed Alee their attorney, and that subsequently in lieu of 
that bond, they executed a deed of conditional sale of the 
property now sought to be recovered, dated 28th March 18657, 
which was to become absolute on default in payment. Maho- 
med Alee was the husband of one of the appellants. The 
bond was produced and purported to be sigged “in the hand- 
writing of Mahomed Alee,” and to have been registered by him 
as the attorney of the appellants on the oaths of two persons (who 
were not now called as witnesses), but no power-of-attorney was 
produced. The substituted document purported to be similarly 
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signed and registered. Both ladies denied the execution of either 
of the documents or the authority of Mahomed Alee to execute 
them, and the issues were as to whether the deed was theirs or not. 
In addition to giving his own evidence, the respondent called 
three witnesses, who spoke to the ladies having borrowed the 
money, and directed the document to be executed. He 
also filed a petition which had been presented by Mahomed - 
Alee shortly after the mutiny, in which he alleged that the docu- l 
ment now sued upon had, together with some other papers, been 


stolen.from his house, the petition however alleging that, though 


the document had been executed, it had never been made over to 
the respondent in consequence of the money not having been paid. 
He also put in’ proceedings which he had taken in 1860 for a 
summary foreclosure of the property mentioned in the deed in 
question, and from these proceedings it appeared that both 
Mahomed Alee and the appellants had disputed the validity of 
the deed, but their objections could not be considered in that 
proceeding, the determination of them being matter for’a regular 
suit. . The appellants-filed some documentary evidence for the 
purpose of showing that the respondent was a man of bad charac- 
ter, and they also called witnesses as to his antecedents; and one 
witness, Amjaud Alee, the son of one of the appellants and of 
Mahomed- Alee, while admitting that the document was signed 
by his father, gave evidence to show that the ladies had nothing 
whatsoever to do with the transaction. 

The Judge of Futtehpore in giving judgment stated that no 
witness bad been called who knew the defendants, who were 
proved to be purdah ladies, and that the three witnesses, 
who had been called, were utterly untrustworthy. After 
pointing out that the witnesses for the defendants had proved 
that they were ladies of position, having no occasion to borrow 
money, and statig that the evidence satisfied him that the 


_ plaintiff was aman of bad character, the Judge concluded by 


stating that the suit appeared to be completely false, and that 
whatever transactions there might have been between the plaintiff 
and Mahomed Alee, they could not affect the case of the defend- 
ants, there being no proof that Mahomed Alee was their agent. 
On appeal to the High Court; Morgan, C.J., and Pearson, J., 
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_on the 19th December 1866, gave the following judgment, 
reversing the decree of the Court belove:— 

“The plaintiff's case is that the defendants (two Mahomedan ladies) 
having borrowed from him through Mahomed.Alee (thé husband of 
one of the defendants, and the brother-in-law of the other) Rs, 8,000, 
this loan was secured by a mortgage-bond of the village Burehta, 
which bond is dated 28th March 1857. Yoreelosure proceedings were 
afterwards taken, and itis not made to appear that such proceedings 
were irregular or defective. The present suit is to recover possession 
of the property from the defendants, ‘The defendants deny that they 
borrowed the money, or gave the security, or authorised Mahomed 
Alee to give it: the Judge was of that opinion and dismissed the suit. 
His judgment proceeds on the ground that the evidence failed to show 
the execution of the deed on the receipt of the money by the defendants. 
Whether the plaintiff may have had transactions with Mahomed Alee or 
not, he considers it needless to inquire, there being no evidence to show 
any authority conferred on Mahomed Alee to bind the defendants. 
The Judge who decided the case did so upon evidence which had 
been taken by another Judge (who died before the hearing), and this 
was done without objection, and therefore it may be presumed with the 
consent of the parties. His position, so far as any advantage may be 
derived by a Court of first instance from seeing and hearing the 
witnesses, was not superior to that of a Court of Appeal. In addition 
to the grounds of his judgment above noticed, he relied mych on the 
proved bad character of the plaintiff, and his want of means to advance 
the money, and also on the respectability and position and wealth of the 
defendants. We do not mean to find that the plaintiffs case is free 
“from doubt, but the admitted facts and some reasonable presumptions 
lead us to conclude that the plaintiff had at least proved a sufficient 
prima facie case, and that the defendants not having adduced such 
evidence in answer to it, as they might fairly be expected to do, there 
should be a decree against them. It may be presumed that the 
Registrar satisfied himself before registry of these bonds that they 
had been duly executed by a person duly empowerell to exeonte them 
on the part of the ladies, They are purdah women, transacting business 
through agents, Who was their agent at the tjme of this transaction ? 
It is said that the son of the defendant Ehsan Bibee and of Mahomed, 
was aud had been the agent of the defendants for many years ; but 
the proof of this fails, @nd there is evidence to show that Mahomed 
himself was nt the time the defendant® agent. Heso describes himself 
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in 1868 in a petition transmitted to the Magistrate’s Court; and, consi- 
dering that the pioceedingeto which that petition related was public, 
and would probably be known to the defendants and to their alleged 
agent (the son of Mahomed Alee), there is reason to infer that the de- 
fendanta knew Mahomed Alee to be acting as their agent, and authoris- 
ed him to do so. The tenor of the petition leads to the inference 
that Mahomed Alee was thus acting as the ladies’ agent, and that 
Amjaud was in concert and communication with him. — 

That petition related to this and another mortgage-bond, which the 
petitioner said had been returned to him in consequence of the non- 
payment of the loats by the plaintif, But as on the Magistrate’s pro- 
clamation the plaintiff produced the bonds said to have been stolen, there 
seems reason to believe that Mahomed Alee was attempting to defeat any 


- claim the plaintiff might hereafter bring on the bonds. It is clear from 


he * 


what then occurred that the bond now in question (a registered bond) 
then existed in the plaintifs hands, and that Mahomed Alee was aware 
of its existence. Its existence indeed is not denied, nor that it was 
given by Mahomed Alee, but it is said that no money was in fact advanced, 
and that Mahomed Ali being in noway authorised by the defendants 
could not by any act of his bind them. ~ 

It is important to observe that this person (Mahomed Alee), the defend- 
ants do not venture to call, either he is not to be found, or he is at a 
distance (at Hydrabad) upon some pretext, and cannot be called. His 
absence is not in our opinion by any means accounted for satisfactorily. 
We think the defendants were bound, comiug forward at this late stage 
to dispute the original transaction, to examine him or to give full expla- 
nation of their omission to do so. 

That he had dealings in this matter with the plaintiff is clear, and it 
is reasonable to infer whatever the plaintiff’s character or position, that 
Mahomed Alee would not have entered into negociation for a loan of a 
considerable sum of money from a man who was not in a condition to 
advance the money ; that money was advanced is at least prima facie 
probable, the bond being found in the plaintift’s possession, and the 
defendants and Mdhomed Alee being challenged without effect to show 
that they, and not the plaintiff, were entitled to it ; that Mahomed Alee, 
the husband of one of, the defendants, was their agent aud manager at 
the time of those transactions, there is also evidence to show. Itis for 
the defendants under such circumstances to show that Mahomed Alee in 
his proceeding was acting in fraud of them and without their authority ; 
and further that, if be was their atent, the plaintiff, and not themselves, 
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are to suffer for his fraud. The Judge appears to us to have overlooked 1872 


the probabilities of the case, and not to have adverted to this considera- Aussuarar 


AZERZOON- 
tion that at least a primd facie case having been made out, it gvas wissa 


incumbent on the defendants, who had taken no steps to “dispute this Baqur KHAN. 
transaction in the earlier stages, or until they were sued for recovery of 
possession, to explain under what circumstances the husband of one of 
them, and apparently the agent of both, had acted in the transactions of 
1857 and 1858, so as to entitle them to claim exemption from an 
obligation apparently contracted on their credit. 
We reverse the judgment of the lower Court, and decree the 
plaintiff's suit with costa and interest at Rs. six per cent.” 
The ladies having appealed to Her Majesty in Council, the 
case now came on for hearing ex parte. 


Mr, Leith and: Mr. Prichard for the appellants contended that 
the ladies being purdah ladies, the case was absolutely without 
proof, and they relied upon the case of Seetul Pershad v. Mus- 
sumat Dooklin Badam Konwur (1). 


Their Lorpsuies delivered the following judgment :—° 


This appeal arises out of a suit brought by the present 
respondent against the appellants for the recovery of the 
possession of a village named Burehta, under a title which 
was originally a mortgage title, but which may be taken 
to have been made absolute by foreclosure. The suit 
was resisted by the appellants, the then defendants, on 
the ground that they never executed the mortgage-deed in 
question. That is the substantial issue in the case; that it -was 
executed neither by them, nor by any person duly authorised to 
execute it ontheir behalf. The Zillah Judge; who tried the case 
in the first instance, found that the plaintiff had wholly failed to 
make out his case, and dismissed the suit. The plaintiff then 
appealed to the High Court in Agra, and the learned J udges, 
who heard that appeal, reversed the decision of the Zillah Judge, 
and found in favor of the plaintiff; and it is against that 
decree that the present appeal is brought. 

What was the foundation of the judgment of the High Court ? 


(1) 11 Moo. I A., 268. 
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1872 The learned Judges begin by saying: —* We do not mean to find 
Mussusat that the plaintiffs case is free from doubt; but the admitted — 
, mM facés, and some reasonable presumptions, lead us to conclude 
Bagur Kuan. that the plaintiff had at least proved a sufficient primd facie 
case, and that the defendants not. having adduced such 
evidence if answer to it as they might fairly be expected to do, 
there should be a decree against them.” Therefore, the 
judgment assumes that the plaintiff had made out a prima 
facie case, and that the defendants had failed to make a sutli- 
cient answer to that case. 

It is, then, desirable in the first instance to consider what was 
the prima facie case, which, in the opinion of the learned Judges, 
had been proved. The case of the plaintif was that, on the 
22nd of January 1857, in consideration of an advance made by 
him to the defendants, they had executed to hima bond, 
hypothecating another village named Nundsenee; that finding 
he had not got the security which he intended to have, namely, 
a’ mortgage by conditional sale, he applied to them for further 
securmy, and that after some dispute it was agreed that the 
instrument upon which he sued should be given to him in sub- 
stitution of the other, which was in fact, though not actually 
cancelled, treated as being superseded and made of no effect by 
the secorfd transaction. 

It appeared by the evidence, and it was not contested at the 
bar, ‘that both these instruments were executed by Mahomed 
Alee, the husband of the appellant Ehsan Bibee, and each 
document appears to have been registered on the day on which 
it was executed, not at Cawnpore, the place where the defend- 
ants resided, and where the transaction of advance, if any 
advance was made, is alleged to have taken place, but in Futteh- 

` pore, the district in which the village of Burehta is situated. 
So far, no dofbt, the plaintiff proved his case. But he 
failed to show that-either at the time of the registration, or at 
° any subsequent time any mooktearnamah authorising the exe- 
cution of those deeds by Mahomed Alee, as agent of the 
appellants, was produced or verified, or proved in any way. No 
mention of such an instrament is made wh the endorsement of 
registration upon either mortgage, all that therein sppears 
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being that Mahomed Alee was identified, and that upon such 1872 
identification the deeds were registered. e eae 
Again, what is the account which the plaintiff gives of the mssa 
advance and of the transaction? He alleges that this Mahomed Baquz KHAN, 
Alee was not only the manager on behalf of his wife and her ` 
sister—of their property—but that he had some employment 
under a person described as the Rajah of Rusdharree; that, in 
that capacity, he wanted to obtain a loan of Rs. 16,000, to be 
applied in paying off a mortgage upon Mouzah Rusdharree 
belonging to the Rajah; that he, the plaintiff, agreed to advance 
Re. 8,000, part of this money, on the security of the appellants’ 
villages, and that the remaining Rs. 8,000 were to be advanced. 
by one Rae Chund, a banker in Cawnpore; and that in some 
way or other the appellants were to have a counter-security 
upon Mouzah Rusdharree. There is no evidence whatever that 
any such transaction ever really took place, except the deposition 
of the plaintiff himself. None of the subscribing witnesses to 
the execution of the first bond, which was the only occasion on 
which money is alleged to have passed, were called, «Iwo 
persons were called by the plaintiff, who alleged that they were 
creditors of the ladies. They gave a wholly different account 
of the transaction, representing that the ladies were about to 
change their residence, and to leave Cawnpore, that they owed 
to one of these persons Rs. 1,000, and to the other Rs. 451, 
and that these debts were paid out of the Rs. 8,000 advarced. 
Neither of them professed to have seen the ladies; and neither 
of them spoke to the exeoution of the first bond in his presence. 
They left it uncertain where the first bond was executed; their 
testimony pointing to its execution at Futtehpore, and not at i 
Cawnpore, where the ladies were living. Then only one of the 
subscribing witnesses to the second instrument was called, and 
he, too, did not profess to have been present atts execution, or 
to have seen any pnower-of-attorney under which it was executed ; 
nor does his evidence fix tht place of its execution; or show . 
under what authority it was executed. f 
Their Lordships, therefore, considering that these ladies are 
. purdah women, are of opinion that the High Court was in error 
~in considering that a primdé facie tase had been made out at all. 
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1872 The witnesses differ from the plaintiff as to the nature of the 
MussuMat transaction, they ares not consistent as to the execution of the 
mesa iystruments, and not one of them pretends to prove the authority 
„Bagoe Kaas. under which they purported to be executed. That authority 
was either a written authority, or if such a thing would suffice 
it was & verbal authority. No written authority is produced or 
proved. If there was a verbal authority, it lay upon the plain- 
tiff to prove that verbal authority; and not upon the defendants 
_ to show that Mahomed Alee acted without their authority. 
If, then, there has been any error in “not calling Mahomed 
Alee, that is a fault of which the plaintiff, and not the defend- 
eants, should suffer the consequences, because it was clearly the 
plaintiff's business to establish the authority under which he 
says he took the conveyance of this village from a person 
purporting to be an agent on behalf of the purdah women, who 
were the real owners of the village. But either falsely in order 
to excuse himself, or truly, he has alleged on the face of his 
plaint that Mahomed Alee is dead. He, therefore, cannot be 
heard to say that the defendants are in fault for not calling 
Mahomed Alee, even supposing that it lay upon them, and not 
upen him, to call that person. 
Their Lordships have not omitted to consider some documentary 
evidence relied upon by the plaintiff, viz., the petitions put 
in by Mahomed Alee in 1858, and afterwards in 1860. In 1858 
Makomed Alee seems to have either truly or untruly alleged 
that these instruments, though exeouted by him, never were 
really delivered to the plaintiff; that they remained with him 
until the advance should be actually made; and that during the 
° disturbances consequent upon the mutiny at Cawnpore, his house 
had been plundered, and these and other documents had been 
taken away. Itis perfectly clear that at that time the documents 
were in the hangs of the plaintiff. He putin a counter-petition. 
The case was heard in a summary way by the Sessions Judge, 
who said that the parties must try their rights in a civil action, 
and dismissed the criminal charge. That statement of Mahomed 


Alee was either true or false. Ifit were true, there is an end 
of the plaintiffs case. But if it were false, there is nothing 
whatever upon the face of the4etition to connect that proceeding — 
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with the defendants, except the mere statement of Mahomed 
Alee. The High Court seems to have assumed that because 
Mahomed Alee said he presented that petition on behalf of the 
defendants, it must be taken to have been presented by their 
authority, and that they were therefore concurring with Mahomed 
Alee in an attempt, upon’a suggestion of that which was false, 
to escape from the consequences of this deed, and to get back 
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the documents from the plaintiff. But there is really no more - 


proof of Mahomed Alee’s having acted as their agent in that 
case than there is of his agency in the original transaction; and 
therefore, the inference which the learned Judges drew from the 
mere presentation of the petition appears to their Lordships to 
be unwarranted. The same observation applies, perhaps even 
more strongly, to the petition put in by Mahomed Alee in 1860, 
as an intervenor in the foreclosure proceedings. 

Therefore, taking the whole evidence produced by the plain- 
tiff, their Lordships must, dissent from the conclusion of the 
learned Judges of the High Court that any primd@ facie case 
had been made out; and they’tonsider that the suit, being sone 
brought against purdah women, upon a deed alleged to have 
been executed by them, wholly failed, inasmuch as there-was -no 
proof that the women had ever signed the deed, or that it had 
been ever signed by any person authorised by them; afid that 
their Lordships, if they affirmed that judgment, would be 
going against the whole course of cases that have been 
decided in India and at this Board in respect of transactions 
to which purdah women are parties. 

It has perhaps by anticipation been stated that even had a 


prima facie case been proved, their Lordships would not have . 


concurred with the learned Judges in thinking that the case 
should be decided against the defendants because they had failed 
to call Mahomed Alee, (if Mahomed Alee is Still in life), in 
order to prove either that he did not deliver this deed as he says 
he did not, or that he did not’ act in that transaction as their 
agent. They have given by the mouth of Amjaud Alee evidence 
far more satisfactory than any statement of so untrustworthy a 
person as Mahomed Afee, that that person was not their general 
“Manager or their manager at all, and that there is no reason to 
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suppose that he acted in the transaction in question under any 
special authority fromethem, ; 

e For these reasons their Lordships are of opinion that, without 
relying upon thé evidence that has been given of the bad charac- 
ter òf the plaintiff, or of the fact that he is a person, as he 
certainly seems to have been, not likely to have had the means 
of making the advance which he says he made, the judgment 
of the Zillah Judge was correct, and they will humbly advise 
Her Majesty to allow this appeal, to reverse the judgment of 
the High Court, and in lieu thereof to direct that the appeal to 
that Court be dismissed, and the judgment of the Zillah Judge 
affirmed with costs, and that the respondent should also pay 
the costs of this appeal. ae 
Appeal allowed. 
Agent for appellants: Mr. Wilson. 


BARODA PROSAUD MULLICK, MANAGER or ÑREENAUTH ÑANNYAL, A 
Lonatio (Pramrer) v. LUTOHMEEPUT SING DOOGUR anp 
ANOTHER (DAFENDANTS). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Eixecuon—Security by Manager—Act VIII of 1859, ss. 282, 285, & 245, 
248-272, 284—287 — Attachment without Sale—Conourrent Orders for 
Attachment in different Districts. 


The plaintiff, as manager of the estate of her husband, a, lunatic, obtained a 
decree and attached and became the purchaser of the lands of the defendant in 
execution of the decree. The Judge required her to give security for the proceeds 
of the sale before he would allow actual possession to be given to her. Thesale was 
confirmed, but several months elapsed before she found security, and meanwhile 
the same lands were attached and purchased by other creditors under another 
decree against the said debtor, and possession was given to them. Held (reversing 
the decision of the High Court), the title of the plaintiff must prevail, The secu- 
rity was ordered fgr the protection of the lunatic against misappropriation by his- 
manager ; if was not a proceeding affecting the judgment-debtor. The second sale 
ought not to have beeh ordered or confirmed. 

Under the Code of Cjvil Procedure, property may be attached without vee to 
immediate sale, 

A Court has power to send its decree-for concurrent execution into several places, 
although in its discretion it may refuse to exercise auch power. 
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THIS was an appeal from a decision of the High Court (Kemp _1872 
and E. Jackson, JJ.), dated 29th Mawch 1868 (1), reversing saup Moa i 
a decision of tho Principal Sudder Ameen of Dinagepore dajed | ronrerror 
lith April 1862.. ee 
In July 1861, Mooktakashee Dabee, as manager for her 
husband, who was a lunatic, got a decree against Judoonath 
Sannyal for a share of some zemindaries and about two lakhs 
of rupees. 
When Mooktakashee Dabee desired afterwards to execute 
this decree on behalf of her husband, a question arose under 
the terms of the decree as to her right to do so without being 
appointed trustee of the estate by the Court, and giving suffi» 
dient security. She accordingly applied to the Court of the 
Principal Sudder Ameen, which had passed the decree, and 
tendered certain security as sufficidnt to cover the value of the 
Jands decreed to her husband, and stated her intention of tender- 
ing further security to cover the sum that would be realized by 
sale in execution of the properties of the judgment-debtor, and 
asked that she should then be declared trustee of the lands and 
have possession given to her of them. 
The Principal Sudder Ameen overruled an objection of the 
judgment-debtors against splitting the security, and made the 
order following :— . 

a That at present the female decree-holder be appointed trustee in 
respect of das. 6gds. 20 2k. of the zemindaries mentioned in petition, 
and possession-be given in due form; that a certificate, &c. be sent 
for giving possession of the share of the zemindaries situate in other 
districts, and that the execution of decree be proceeded with. Let it 
be Known that on the decree-holder’s furnishing security for the money . 
that would be realized by the sale of the properties of the debtor and 
deposited in future, the same shall be paid over to the decree-holder, 
and in the event of her inability to do so, the said money shall be sent 
to the Collectorate.” . 

The execution case, beinge No. 54 of 1862, did accordingly 
proceed, and Mooktakashee Dabee, from time to time, had sold, 
by the Burdwan Court, under the decree, properties of the 


m (1) 9 W. R., reported as Lutchmeeput oho Doogur vy. Mooktakashee Dubee, 338, 
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judgment-debtor within the jurisdiction of that Court, and 
TA became the purchaser @t such sales, setting off the purchase- 
Loron arero ROLEN» and giving security as required by the decree, to the 
peee ohl satisfaction of the Court, prior to being allowed to take posses- 
s100. 

Having thus exhausted the effects of the debtor in Burdwan, 
she, in or about March 1864, applied to the Court of the 
Principal Sudder Ameen of Burdwan, with a list of properties 
of the debtor in Zillahs Moorshedabad, Hooghly, and Dinage- 
pore, and having shown the amount that had been already 
realized, asked for a certificate under ss. 284 and 285 of 
¢the Code as to the debt remaining unsatisfied, and prayed 
that orders should be sent for the attachment and sale, in the 
first place, of the properties in Moorshedabad, and for the 
attachment with a view to prevent alienation of the properties 
in Hooghly and Dinagepore. 

The Principal Sudder Ameen on 19th March 1864 made the 
following order, headed in the suit :— 

“ Balance due to the decree-holder after deducting the sum realized, 

- principal with interest and the present costs, being Rs. 2,88,452-5-9-1, 
besides which interest shall be charged on Ra. 1,79,898-15-18-1-1 
principal from the 29th February 1864 at 1 per cent. per mensem, 

“The .female decree-holder having this day presented a second 
application for execution stating that ere this in the former execution 
case No. 54 aforesaid, she realized out of the amount due under the 
decree, the sum of Rs. 2,690 by attachment and sale of the properties 
of the judgment-debtor situated in this district, and praying that for 

és the realization of the balance, a certificate, &c., under ss, 284 and 
285 of Act VIII of 1859, be first sent to Zillah Moorshedabad for 
` the attachment and sale of the properties within the jurisdiction of that 
zillah, and that a rubakari (proceeding) be at present sent to Zillahs 
Dinagepore, Hooghly, under s. 2385 of the said Act for attachment 
by way of injyucfion, in order that the judgment-debtor may not give 
away or sell to anotifer his properties appertaining to those districts ; 
è it appears that in point of fact; the decree-holder in the former execu- 
tion case No. 54 aforementioned furnished good and sufficient security 
to the extent of Rs. 28,500 according to the direction contained in the 
decree whereupon the matter of gbtaining posSession of her husband’s 

Sas, 6gs. 2cs, 2ks, share of Pa Cae appertaining to this district 
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and the district of Dinagepore, and in the matter of delivering posses- 1872 
sion to the extent of Rs. 25,000 being the preceeds of the said share, Een Pro- 


AUD MULLIOn. 
she obtained possession of the said share of the zemindaries in this Zillah ` v. 


and Zillah Dinagepore, and she realized the sum of Rs, 2, 690 by the sale Bae Piat: 
of the properties in this district, after which the former execution case *~? ANOTHER. 
was struck off on the 3lst December of the past year. Whereas the 
security furnished by the decree-holder has been found good and 
sufficient to the- extent of Rs, 28,500, whereof Rs. 25,000 relative to 
possession. being deducted out of the balance Rs. 8,500, the proceeds of 
the properties within the jurisdiction of this Court which the decree- 
‘ holder has purchased on her own bid for the sum of Rs. 2,690, and filed 
the receipt for the amount according to the former and present petition 
filed by the decree-holder to Rs. 246-2-8-1-1, so that there appears no 
bar to the attachment and sale of the judgment-debtor’s properties in 
other districts to the extent of proceeds equivalent to the balance of 
the security Rs. 8,258-18-16-2-2. Rather, in the event of properties 
in excess of the sum of Rs. 8,253-18-16-2-2 on account of security 
being sold by auction, the decree-holder may after bidding for them 
herself, furnish security to the extent of proceeds of the above sum 
before taking out certificate of possession, aud after depositing the 
security, take out certificate of possession. Under such circumstances 
it being necessary to transmit certificate, &e., first to Zillah Moorsheda- 
bad under ss. 284 ond 285 of the said Act for attachment and 
sale of the properties in that Zillah, and to Zillahs Dinagepore and 
Hooghly, under s. 236 of the Act aforesaid for the purpose of preventing 
alienation, à 
Ordered, 
“ That a copy of the decree and a certificate of this Court, and also 
n copy of the decree-holder’s petition for revival of the execution with 
a specification at foot of the properties in Zillah Moorshedabad, be sent : 
by a copy of this rubákári (proceeding) to the Judge of Moorsheda- 
bad for attachment and sale of the properties in that district, and that 
a certificate of this Court and a copy of the decree-holder’s petition for 
revival of the execution with a specification below of*the properties in 
Zillah Hooghly by a second copy of this rubákári, and further that a 
certificate of this Court and a copy of the deoras-holder’s petition for 
revival of the execution with a specification at foot of the properties in 
Zillah Dinagepore by a third copy of this rubákári, be forwarded to 
the Judges of those distficts respectinely, with a request that the Judge 
ae Moorshedabad will, under the a SA of ss, 284 and 285 of 
r ~ 
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1872 ihe said Act, pass the proper orders regarding the attachment and sale 
Sarona Pro- of the properties of the jadgment-debtor situated within dis jurisdiction, 
’ BAUD MULLIOK 


v. and that the Judges of Zillahs Hooghly and Dinagepore will, under the 

E EA provisions of s, 235 of the above Act, make an order for attach- 
AND ANOTHER* ment of the properties of the judgment-debtor withiu the jurisdiction of 
their respective districts with a view to prevent aliendtion, and that 

they will be pleased to give intimation thereof to this Court; and that 


the execution case bestruck off the register of pending cases.” 


The following certificate, dated the 19th March 1864, was 
granted by the Principal Sudder Ameen, headed as a certificate 
under s. 235 of Act VIII of 1859 :— 


* «The amount specified in the decree of this Coart in Civil suit 
No. 17, decided on the 80th July 1861, principal, interest, and present 
costs, is Rs. 2,86,142-5-9-1, whereof the decree-holder in the former 
execution caso having purchased from time to time the properties of 
the judgment-debtor, situated within the jurisdiction of this zillah, 
has set off their price against the amount due to her under the 
decree, the sum of Rs. 2,690 being deducted of that account, principal 
Rs. 1,79,898-15-18-1, and interest Rs. 63,256-6-0-8-2, and present costs 
Rs. 296-15-10, total Re. 2,83,452-5-9-1, as per account, besides which 
interest on the principal, from thé 29th February 1864, and whatever 
the costs of the execution may be, shall be charged in the account. 


“ I hereby certify, that the above decree-holder having in execution of 
the said decree in the original suit, the application for execution being 
numbered 54, obtained possession of the properties in this district, 
and in the District of D.nagepore ont of the prop:rties decreed after 
furnishing security under the terms of the decree, las filed and attested 
the receipt for possession, and out of the amount due under the decree, 

. in the said former execution case No. 54, she having purchased the 
properties of the judgment-debtors within the jurisdiction of this 
district on her own bid for the sum of Rs, 2,690, after attaching and 
bringing them to sale has set off the amount of the purchase-money 
ngainst the sum du under the decree, and filed and attested the receipt 
for the same. Thebalance Rs, 2,83,452-5-9-] as per account remains 

é to be realized. No praperty of the judgment-debtor being found withia 
the jurisdiction of this district, she in the present execution case applies 
with a list of the judgment-debtor’s properties in Zillabs Moorshedabad, 
Hooghly, and Dinagepore, and IA the rbákáris be sent for the 
attuchment and sale under gs.“284 and 285 of Act VIII of 185697 
” è 
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in the first place, of the properties in Zillah Moorshedabnd, and for the 1872 
attuchment; witb,a view to prevent alienation for the present of the Sanopa Pro- 
SAUD MULLIOK 
properties in Zillahs Hooghly and Dinagepore under the provisigns o 
of s. 285 of thə said Act, and under the provisions of that Act atat oiie 
execution of decree cannot simultaneously go on in three different “*? ANOTE 
districts, and the decree-bolder is entitled to recover the balance sg 
shown on this account with interest. Save the sum of Rs. 2,690 
credited, no money whatever has been realized by execution. Conse- 
` quently, in accordance with the prayer of the decree-holder in her 
application for revival of the execution, in the first place, a certificate, &c., 
are sent to the District of Moorshedabad, under ss, 284 and 285 of the 
said Act, requesting that the properties in that district may be attached 
and brought to sale. Further let certificates, &o., be sent under the 
provisions of s, 285 of the said Act for the attachment, with a 
view to prevent alienation of the properties in Zillahs Hooghly and 
Diuagepore to both those zillahs, afterwards to those proceedings for 
attachment and sale of the properties in Zillah Moorshedabad shall 
have been completed, the proper orders will be passed on the decree- 
holder’s application.” 
The present suit relates only to the property and proceedings 
in execution in Dinagepore. 
The reason for not directing the sale immediately upon the 
attachment in these two latter districts, was that the Principal 
Sudder Ameen desired firat to see what would be the result of 
the sales in Moorshedabad, before proceeding to sell the other 
properties of the debtor. i 
On the 29th of June, in pursuance of the above order, the 
following proceeding took place in the Court of the Judge of 
Dinagepore: — 
“ In the execution of the decree of the deoree-holder, a rubákári of i 
the Principal Sudder Ameen of Zillah East Burdwan, directing that 
the properties of the judgment-debtor, situated in this district, be 
attached, and other papers having arrived, the properties have been 
nitached in due form. It being now unnecessary to keep this case 
pending, ° 
Ordered, ° 
“ That this case be struck off from the list of pending cases, and that 
the papers be sent to the Principal Sudder Ameen of East Burdwan, 


by a copy of this rubákári, 
\ . (Sd.) E. SANDYS, 


‘ Judge.” sm, 
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1873 The proceeds of sale of the Moorshedabad property amounted, 
Sanops Pro- together with the pre¥ious proceeds, only to Rs. 7,690. In 
Lurousinerur COMsequence, Mooktakashee Dabee applied again in or about 
ee June 1865 to the Burdwan Court to have the record sent 

to the Dinagepore Court for the purpose of completing the 
execution proceedings. 

On the 16th of June 1865, the Principal Sudder Ameen of 
Burdwan upon that application drew up a certificate, stating, 
that there then remained due on the decree, after all realiza- 
tions, Rs, 2,56,406 and fractions, and ordered as follows :— 

“That the application for execution and other papers as per list, 
together with a certificate, be forwarded by a copy of this rubákári, 
under ss. 284 and 285 of Act VILL of 1859, to the Judge of 
Zillah Dinagepore, with a request that proceedings in execution be 
taken, and that this case be struck off the register of pending cases 
of this Court. The deeree-holder has stated in her application for 
execution that Rs. 7,690 have been realized by the sale of the judgment- 
debtor’s property; of that sum of Rs. 2,690 appear to have been 
realized by the sale of the judgment-debtor’s property in this Court. 
With “regard to the remainder, which has been realized in Zillah 
Moorshedabad, the decree-holder should produce proofs of Court on 
that point before the Judge of Zillah Dinngepore,” - _ e 

Upon this order reaching the Court of the Judge of Dinage- 
pore, the Principal Sudder Ameen, then officiating for the Judge, 
on the 24th June 1865, ordered:— 

“That the case be numbered, and the decree-holder do appear and 
prosecute 5” 

and on the 18th of July 1865, the Judge ordered :— 

“ That proclamation of sale be issued.” 

On the 4th September 1865, the sale in execution of the 
properties in dispute took place, and Mooktakashee Dabee being 
the highest biddgr, they were knocked down to her for the sum 
of Rs, 47,550. . ; 

. On the 4th of December 1865, thè Judge of Dinagepore' made 
an order in the execution case of Mooktakashee Dabee against 
Judoonath Sannyal 

“that the sale be confirmed, on the auetion-purchaser Mookta- 

kashee Dabee, filing the proper Stamp, the certificate of sale and thom” 


„e usual writ for delivery of possession be granted.” The reciting part of 
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this order stated the fact of the AVAR ER and the proceedings 1872 


generally in the ease. oo Pro- 
BAUD MULLIOK 
On the 28th of December 1865, the Judge of Dinagepsro v. 
i : LUTOHMEEPUT 
passed an order in the same execution case Stra Dooaur 


“that the decree-holder take steps to obtain the certificate of sale, and oe ena 


possession of the properties sold, by furnishitig security to the proper 
extent.’’ : 

The reasons given for this order in substance were, that the 
proceeding of the Burdwan Court of March 1864 had stated 
that Mooktakashee Dabee was required to give security in the 
event of her purchasing herself, and that it appeared that the 
balance of security remaining after the former purchases fell° 
far short of the value of the property now purchased by her. 

The respondents were then seeking to have the same property 
sold in execution of a decree they had obtained against Judoo- 
nath Sannyal to which Mooktakashee Dabee objected under a, 246 
of the Civil Procedure Code; but on the 8th of January 1866, 
the right, title, and interest of Judoonath Sannyal in the pro- 
perty in dispute, which had been attached by the respondents in 
August 1865, in execution of a decree obtained by them against 
Judoonath Sannyal on the 29th of June 1852, was set up for 
sale in execution of the last-mentioned decree, and purchased, 
by the respondents for the nominal value of Rs. 630. ° 

On the 28th of February 1866, the Judge of Dinagepore 
gave the respondents a certificate, under s. 259 ofthe 
Code, to the effect that they had on the 8th January previous 
purchased whatever right, title, and interest the judgment- 
debtor had in the said property sold by auction. 

In the end of February 1866, Mooktakashee Dabee peti- 
tioned the Judge of Dinagepore, objecting to the respondents 
being given possession of the lands in suit, on the ground that 
they had been previously sold to her, and that nothing had 
passed by the sale of the judgment-debtor’s interest therein to 
the respondents, and stated that she was.“ trying to furnish : 
Reemi and to take out the certificate of sale, and take posses- 
sion.’ 

Thereupon conflicting orders were issued by the Court of the 

udge of Dinagepore ;+ on the 6th af March 1866, he ordered 
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1872 possession of the lands in suit to be given to the respondents as 
Barona Pego- purchasers, and on the 17th of March 1866, by an order 
SAUD MULLIOK oe aren 

v. apparently made on Mooktakashee Dabee’s petition of objection 
LUTOHMEEPUT ; . 

- Bisa Dooeur of the 6th Falgoon 1272 (16th February 1866}, it was orx- 
AND ANOTHER, 
dered :— 
“That as long ag the security-bond was not filed and approved, so 
long no order could be made regarding possession, and as long as that 
was not disposed of, so long the delivery of possession to the other 


decree-holders be stayed.” 


By reports of the Court officers, it appeared that possession 
was not given to the respondents under the order of the 6th of 
° March 1866. 
On the 19th June 1866, the order to set aside which this 
e? euit was instituted, was made by the Judge of Dinagepore, and 
was as follows :— 

“ Both the petitioners and objector in this case have executed decrees 
against the judgment-debtor, and the same property has been sold in 
each decree. The objectur’s decree was first executed, and at the sale 
she became purchaser of the property. 

“In the same way the petitioners also became purchasers of the said 
property at their own sale, and the question is now to which party is 
possession to be given. 

“ These objector claims as being the first auction-purchaser, but J per- 
ceive, in the proceeding of the Burdwan Civil Court, dated March 1864, 
from whence the order for attachment and sale of the property came, 
that a proviso was specifically introduced (in the event of the objector’s 
becoming purchaser of the property) against the sale in her favor 
becoming absolute until a certain amount of security had been furnished 

. by her. 

“The sale took place on 4th September 1865, and the order for 
depositing security was communicated to the objector, but she has failed 

comply with the requisitions, urging various excuses for doing 80, 

- whioh the Court declines to consider. Hence, the objector has not yet 
received a certificaté of sale undor s. 259, Act VIII of 1859. 

° “ The petitioners kave, in the meantime, executed their decreo, and 
the sale of the property took place on the 8th January 1866, they them- 
selves becoming purchasers. 

“No such bar as to their obtaining possessioh exists, as in the case of 
the objector ; and as the latter hfs neglected to carry out the conditim==——=" 


ae 8 
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imposed by the Court ordering the sale, she cannot be confirmed as 1872 


purchaser, ° ® gente Pro- 
* > e s.» *BAUD BDULLIOK 
“ Under these circumstances, I am of opinion, the petitioners should v. 
. : ` : ° LuronMEEPUT 
be put in possession, according to law ; ordered accordingly. Sina Dooaun 


AND ANOTIIER, 


(5d.) F. TUOERR, 
, Judge.” 


Possession was given to the respondents of the property in 
suit by the Nazir of the Court of the Judge of Dinagepore in 
August 1866. 

On the 7th December 1866, a proceeding of the Principal 
Sudder Ameen of Burdwan was drawn up, by which it was 
recited what had occurred as to Mooktakashée Dabee’s execution 
and purchase, and that she had furnished security which the 
Principal Sudder Ameen considered satisfactory; and it was 
ordered that a copy of this proceeding should be sent to the 
Judge of Dinagepore, and he should be requested to give pos- 
session to Mooktakashee Dabee of the property in suit and a 
bill of sale (meaning a-certificate), and return the papers tò the 
Burdwan Court. 

On the arrival of this proceeding, Mooktakashee Dabee pre- 
sented a petition, asking to have effect given to it and possession, 
and a certificate given to her. 

On the 28th of December 1866, the Judge of Dinagepore 
refused to carry out the order of the Principal Sudder Ameen 
of Burdwan, on the ground that having already given the 
respondents possession, he could not now give it to Mooktakashee 
Dabee. 

On the 8th of February 1867, Mooktakashee Dabee, as such 
manager, as before-mentioned, filed her plaint in the Court of 
the Principal Sudder Ameen of Dinagepore, asking to have the 
Judge’s orders set aside, and possession given to her of the 
properties in suit. i 

The respondents, by their written statement, raised three 
principal objections: first, that the Judge had set aside 
the plaintiff’s sale, because she had not furnished security ; 


a 890000, that a certificate was necessary to give title, and none 


had been given to the plaintiff; ‘third, that as after the comple- 
bf A—30 aa 
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1872 tion of the attachment (i. e., by the Dinagepore Court), the case 
ao was struck off from tĦe number of the file, and the papers 
S were trangmitted to the Burdwan Court on the 19th of June 
Siva Docaur 1866, the attachment was not in force, and the sale was not valid- 
AND ANOTHER, ° 

In one paragraph of the respondents’ written statement was 
the following statement :— 

“ That the sale certificate was transmitted by the Burdwan Civil 
Court on the 19th March 1864, for the purpose of suing out execution 
of the decree obtained by the female plaintiff in attaching under the 
provisions of s. 285.” 

The Principal Sudder Ameen held that by the sale to the 
plaintiff, and the subsequent confirmation of it, the interest of 
the judgment-debtor absolutely passed, and nothing remained for 
the second sale to operate on. That as to Mooktakashee Dabee 
not having furnished security, that might have been a ground 
for the Court of Wards to intervene on behalf of the lunatic’s 
estate, and to take it out of the management of Mooktakashee 
Dabee, but could not invalidate the previous sale. And as to 
the objection that there was no second attachment, he held that 
a8 no prejudice was caused thereby to the defendants, it was not 
open to them to raise such an objection, and he decreed posses- 
sion to the lady on behalf of the lunatic. 

From ‘this judgment, the respondents appealed to the High 
Court, and on the 26th of March 1868, a Division Bench of 
that Court (Kemp and E. Jackson, JJ.) allowed the appeal, and 
dismissed the plaintiff’s suit with costs (1), 

On review, the judgment waa affirmed, but Jackson, J., ad- 
mitted that he found that the former judgment was erroneous 

° in stating that no application had been made to the Burdwan 
Court, and that no certificate had been transmitted by it to 
the Dinagepore Court, which had attached and sold the pro- 
perty, but he whs of opinion that the plaintiff below ought to 
have made a direct application to the Dinagepore Court for 

° attachment, : j 

Mooktakashee Dabee appealed to Her Majesty in Council, but 

pending the appeal, the present appellant succeeded her as 


manager on behalf of the lunatic. : 


« nal 
Cy 9 W, R., 388. 


aa e 
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Mr. Cowie and Mr. Doyne for the appellant. 1872 
° è SARODA Pro- 
BAUD MuULLIO“ 
The High Court was under a misapprehension in the first roni 
UTOCOUMEEP UT 


judgment, and Kemp, J., remained under it in the judgment on RTEA 
review, in thinking that s. 285 had not been complied with, 
for an application was made to the Burdwan Court as appears 
by the respondents’ own written statement, and the proper docu- 
ments were forwarded to Dinagepore. There was no necessity 
for a direct application for execution being made tọ the Dinage- 
pore Court, but even if that had been necessary, it was not an 
irregularity that would vitiate tbe. sale, but would be cured 
by s. 256 and an equitable construction of the law. This 
latter objection was never raised save by Jackson, J., on review, 
and was never argued. It was an error to say that there was 
no attachment existing at the time of sale, or that a second 
attachment was required. Sections 257 and 259 of the Code 
show that the sale is absolute before the grant of the certificate, 
and the certificate is but evidence of the sale of the interest of 
the judgment-debtor. ° 


Sir R. Palmer, Q.C., and Mr. Leith for the respondents. 


The Dinagepore Court had no jurisdiction to ordef the sale. 
The condition was not complied with. There was “radical vice” 
in the proceedings when the matter was first sent to Dinagépore, 
inasmuch as the attachment was ordered by way of sequestra- 
tion or injunction only, and not as the first step in execution with 
a view to asale, and so there has been no actual execution within 
the meaning of the Code. The Burdwan decree was not sent. 
There is nothing in the Code authorizing the transmission of 
these certificates to several Zillah Courts at the same time, 
The proceedings are irregular, and the sale- to the lunatic’s 
guardian clearly invalid. ; i 


Mr., Cowie in reply. : 
Their Lorpsuirs gave the following judgment :— 


In this case, MooKtakashee Dabee, the manager of the estate 
“OF her husband—a lunatic—(of which the appellant is now 


8 ip 
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1872 manager) obtained a decree in the Zillah Court of East Burdwan 
BARODA Pro- o- against Judoonath Sanyal, for upwards of two lakhs of rupees. 
BAUD MULLI 


a = A small sum only having been realized in that zillah, pro- 
UTOHMEERPUT 


Pro Dooni ceedings were taken to obtain execution of the decree on 
properties of the defendant Judoonath Sannyal within the juris- 
diction of the Zillah Courts of Moorshedabad, Hooghly, and 
Dinagepore. It is with reference to what was done i in Dinage- 
pore that the questions arise. 

In March 1864, a certificate and other papers were sent 
by the Judge of Hast Burdwan to the Judge of Dinagepore, 
the terms of which will be hereafter adverted to. Some time 
afterwards, but the precise date is not given, the Judge of 
Dinagepore attached the lands of the defendant in his zillah, 
which form the subject of the suit. On 24th June 1865, another 
certificate was sent from the Judge of Burdwan; and on the 
4th September, the lands of the defendant were sold under 
the decree to Mooktakashee Dabee, the decree-holder, and by 
an order of the Judge of Dinagepore, of the 4th December, 
1865, the sale was confirmed, and a writ of possession directed. 
It appears that the Judge of Dinagepore, in pursuance of the 
order of the Judge of Burdwan, required Mooktakashee Dabee 
to give security for the proceeds of the sale before he would 
allow actual possession to be given to her. Several months 
elapsed before she found the security, and meanwhile the pre- 
sent defendants, by orders of the Zillah Judge of Dinagepore, 
obtained attachment and sale of the same lands under a judg- 
ment obtained by them against the same debtor Judoonath 
Sannyal; and on the 6th January 1866, the lands were sold in 
execution of their decree, and purchased by themselves, and 
possession afterwards given to them. 

Mooktakashee then brought this suit against the present 
defendants (the respondents), asserting her title under the first 
judgment sale. Ft is conceded that her title must prevail, 

: unless the sale under.her execution can be invalidated. 

The ground on which the Zillah Judge directed the giving of 
possession under the second sale to the respondents was, that 
Mooktakashee haying failed to give sectfrity, the sale to her 
became null, It is plain that this ground is utterly untenable: 17 


be 
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The security was ordered for the protection of the lunatic 
plaintiff against misappropriation by hisemanager. It was not 
a proceeding affecting the judgement-debtor, and was entirely 
collateral to the course of the suit between the judgment- 
creditor and judgment-debtor. The omission to give this 
security could not in any way affect the title which had vested 
in the plaintiff by the previous sale. ‘This decision of the Zillah 
Judge had the effect of causing the omission by the lunatic’s 
manager to do an act intended to secure the fruits of his judg- 
ment to him, to operate so as to deprive him altogether of them, 
and hand them over to the second judgment-creditor. It is 
much to be lamented that such a misconception should have 
taken place, 

Their Lordships also consider that the Zillah Judge was in 
error in granting the order for the second sale under the 
respondent’s attachment, and confirming the purchase by him, 
when the sale of the same lands had already taken place under 
Mooktakashee’s attachment, and the purchase by her under that 
sale had been confirmed, and had not been set aside. Their 
Lordships cannot find that this course was in accordance with 
the Code of Procedure. The title had vested in Mooktakashee 
by the sale under her attachment, and until it was set aside 
there was nothing upon which the second sale could operate. 
This course inevitably created a conflict between the two 
decree-holders who became purchasers at the judicial sules, 
under their respective attachments, and led to the erroneous 
order of the 19th June 1866, which ordered the possession to 
be given to the respondents. Such a course also is in any case 
clearly contrary to the interests of debtors as well as creditors, 
as it is obvious that when property is offered at a second sale, 
with the cloud cast on the title by the subsisting first sale, it 
would be likely to go for an inadequate price. ‘ 

In the present appeal, however, it was eontended at their 
Lordships’ Bar, by Sir Roufdell Palmer, that the proceedings 
in the Court of Dinagepore, which resulted in the sale to the 
plaintiff, were without jurisdiction, and that the sale under them 
was invalid on the gund of a “ radical vice” in the proceed- 
Ties when the matter was first trahsmitted by the Hast Burdwan 

ý 
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1872 


Saropa Pro- 


AUD MuLLiok 
v. 
LUTOMAEEPUT 
Sing DooGUR 
AND ANOTHER, 
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18972 Judge to Dinagepore in this:—that the lands of the judgment- 
saup Mo Pro- debtor were ordered to be attached, not as the first, step in an exe- 
Loron error CHON which might terminate in a sale, but by way of sequestra- 
ja rie tion or injunction only, and therefore that the proceedings were 

not an execution or s step in it within the meaning of the Civil 
Procedure Code. Itis plain, however, on reference to the Code, 
that property may be attached without view to immediate sale. 
The group of clauses, ss, 232—245, under the heading “of the 
execution of decrees for money by attachment of property,” 
prescribe the manner of attaching the various kinds of property 
and dealing with them when attached. Section 243 shows how 
edebts and immoveable property are dealt with, and provides 
modes of satisfying the decree by them, without sale. Another 
group of sections, 248—272, headed “ of sales in execution of 
decrees,” provide the procedure in case it becomes necessary to 
gell. It is obvious from these sections that, in the case of lands, 
the process of attachment and the order for sale may be distinct 


and separate, and that there may be a complete execution ~ 


of a» deoree under an attachment without any order for sale. 
Then procedure is provided for the execution of decrees out 
of the jurisdiction of the Court in which they are made. Sec- 
tion 284 and following clauses empower the Judge on applica- 
tion, “ nnless there be any sufficient reason to the contrary,” to 
transmit a copy of the decree with a certificate that satisfaction 
of it hes not been obtained in his jurisdiction, and a copy of 
any order for execution of such decree that may have been 
passed, “to any Court to which the applicant may wish the 
decree to be executed.” The Court to which they are sent is to 
file them, and s. 287 enacts that “the copy of any decree, or 
of any order of execution, when filed in the Court to which it 
has been transmitted for execution, shall for such purpose have 
the same effect As a decree or order for execution made by such 
Court.” 

. The ee or order of the “Judge of Burdwan, of 19th 
March 1864, sent to the Judge of Dinagepore, contains, in 
substance, a recital or statement of the decree of the East 
Burdwan Court, the amount recovered® by execution, the 


balance due, and that the decree-holder had given a list “of ~~ 


ten, 
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properties in Zillahs Moorshedabad, Hooghly, and Dinagepore, 1872 


ce $ > BARODA PRO- 
and then declares that “ a certificate, &c.ẹ are sent” to Moorshe- era ea 


dabad, under ss. 284 and 285, requesting that properties v, 


LUTONMEEPUT 


in that district may be attached and brought to sale, and that Sine Dooaur 
certificates, &c., be sent under s. 235 for attachment, with Perret see 
a view to prevent alienations of properties in Zillahs Hooghly 

and Dinagepore. It ends thus, “ afterwards, when proceedings 

for attachment and sale of the properties iñ Moorshedabad shall 

have been completed, the proper order will be passed on the 
decree-holder’s application.” 

The objection was, in effect, that this order treated the attach- 
ment directed to be made in Dinagepore as an injunction or® 
sequestration only. Their Lordships, however, think that this 
was not so, but that it was meant that the attachment should be 
a proceeding in execution of the decree. The proceeding was, 
on the face of it, declared to be a direction to attach under 
s. 235; and that section only authorizes the attachment as 
a step in execution. No doubt, every attachment involves an 
injunction, which is indeed one of its necessary effects. * But 
when an act of a Court can be so construed as to have an opera- 
tion consistently with law, it would be contrary to ordinary 
rules of construction to attach to it another signification which 
would altogether destroy its effect. Their Lordships, therefore, 
consider that what the Court intended to do was to transmit the 
proceedings to the three zillahs for execution, with a diredtion 


` that the first process of execution, viz., by attachment, should take 


place in all, but that further proceedings under the attachments 
should not be taken in Hooghly and Dinagepore until the re- 
sult of the completed execution in Moorshedabad was known. 
Tt has been already pointed out that the procedure of the 
Code contemplates, in the oase of lands, the isguing of separate 
orders, subsequent to the attachment, for the sale or other dis- 
position of them. . 

A. more important point involved in the -case is whether the 
transmission could be made to the three Zillah Courts concur- 
rently, for the purpose of execution. On consideration of the 
Code, their Lordships can find nothing to prevent this being 

one. On the contrary, the procedure is well adapted to allow 
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LUTCHMERPUT 


Sina Dooaun 


AND ANOTHER. 
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of if, and of its being done most beneficially for the creditor, 
and without injustice® to the debtor. If it were not so, the 
debtor might be able to get rid of his property before it could 
be attached. On the other hand, there is provision for the 
protection of the debtor, for the issuing of the execution in 
more zillahs than one is made subject to the control of the 
Judge, who may refuse to do so, where he saw there was “any 
sufficient reason to the contrary” (s. 286). Again, after 
the attachments have been granted, if there should be any 
ground of complaini, the debtor and any parties interested may 
apply, under the provisions of the Code, to remove or stay pro- 
ceedings under them. It would, no doubt, in many cases, be a 
right exercise of the discretion of the Court not to act on the 
power, and to refuse to send a decree for concurrent execution 
into several places; and when it did act on it, it would be, 
in many cases, proper to impose terms on decree-holders, that 
they should not proceed to sale under all the attachments at once. 
This is really what was meant to be done here, although it 
was hot done in a very good and satisfactory form. 

The case is thus reduced to the objection, that a copy of the 
decree was not transmitted to Dinagepore. The High Coirt rest 
their first judgment on the ground that no copy of the decree or 
of the cértificate, that satisfaction had not been obtained, was sent. 
The latter document clearly was sent. In the judgment on re- 
view, Mr. Justice Jackson came to the conclusion that both were 
transmitted. Mr. Justice Kemp alone retained his former view. 
Assuming that, if no copy of the decree was sent, the attach- 
ment made at Dinagepore would be without valid authority, 
which their Lordships do not find it necessary to determine, it 
lies on the defendant to prove that it was not transmitted. The 
Judge at Dinaggpore acted on the certificate by attaching the 
lands, and afterwards sold under that attachment. The maxim, 
therefore, omnia ‘presumuntur rite esse acta, must prevail until 
the contrary is showa. It certainly is not shown by the docu- 
ment of 19th March 1864 (1), for it is there stated that “ cer- 
tificates, &c.,” were sent; nor by the memorandum of the 
attachment (2) which refers to the rubdéhari “ and other papers” 


(1) Ante, p. 218, « (2) Dated 29th June 1864, ante, p, 219. i 
0 
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having arrived. On the contrary, it may be presumed from 1872 
1 ig S Pro- 
them that alb necessary documents Were transmitted. It is Ba oecle 


said that it must be inferred from the order which preceded v. 
LuTCUMERPUT 


the document of the 19th March that it was not intended to Sma Dooaur 
send the copy of the decree to Dinagepore. This, perhaps, aon ae ee 
may be inferred from that document taken alone, butit would 
not be safe to act on such an inference to annul the &ttach- 
ment and sale, especially when it is consistent with the language 
of the subsequent documents, that the copy was sent with the 
other papers on the 19th of March; or, at all events, before the 
attachment was made. 

On the whole, their Lordships consider that the appeal should 
be allowed; and will humbly advise Her Majesty that the 
decree of the High Court should be reversed, that the decree of . 3° 
the Principal Sudder Ameen should be execated, and that the 
appellant should have the costs of the litigation in India and of 
this appeal. 

Appeal allowed, 


Agents for appellants: Messrs. Wathins-and Lattey. 


Agents for respondents: Messrs. Walters and Gush. 
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FULE BENCH. 


Before Sir Richard Couch, Kt. Chief Justice, Mr. Justice L. S. Jackson, 
Mr, Justice Glover, Mr. Justice Mitter, and Mr. Justice Pontifex. 


CALLY CHURN MULLICK v. BHUGGOBUTTY CHURN MULLICK. 1879 ° 
In THE MATTER or THE Partition or BENUD BHHARI MULLIOK. Bee 2 
Act XL of 1858—Hindu Resident and domioiled in Calcutta; Majority of. 

The age of majority of a Hindu resident and domiciled in the town of Calcutta, 
and not possessed of any property in the mofusgil, is the end of fifteen yeais, 


Tavs following questions were referred of August 21st, 1872, _ 
by Macpherson, J., for the opinion of a Full Bench :— 
1. “ What is the age of majority of a Hindu resident and 
domiciled in the town of Calcutta, and not possessed of any 
property in the mofussil ? ’ 
: . éA—3l = 
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1872 2. To what extent does Act XL of 1858 have operation on 
Catiy Onurn persons resident in the fown of Calcutta?” . 
AIULLIOK 
v. T'he grounds of reference were stated as follows :— 
B UGGOBUTTY + 


CHURN “ The petitioner, Benud Behari Mullick, is entitled to have 
Muo oertain moneys which are now in Court in the hands of the 
ane a Receiver paid over to him on his attaining majority. He applies 

rue TETITION for payment of the money now, on the ground that he has 
hence: attained majority. He states in his petition (which is verified) :— 
‘That your petitioner is a resident of Calcutta from his birth 
and domiciled therein, and that Romanath Mullick, the father 
of your petitioner, was also a resident of Calcutta and domi- 
viled therein, and that your petitioner has no properties situated 
in the mofussil; that your petitioner is now of the age of sixteen 
years and six months,'and has therefore attained his majority.’ 

This raises the question whether, under Act XL of 1868, 
eighteen is the age of majority of Hindus resident and domiciled 
in the town of Calcutta, and not possessed of property in the 
mofussil. 

Until quite recently sixteen was always deemed to be the age 
of majority among Hindus in Calcutta: but doubts have been 
entertained on the subject since the decision of the Full Bench 
in the case of Madhusudan Manji v. Debigobinda Newgi (1); 
and in Jadunath Mitter v. Bolye Chand Dutt (2), Phear, J., 
held that, by the operation of Act XL of 1858, the period of 
minôrity extends, among Hindus, to eighteen years, as well 
within the original civil jurisdiction of the High Court, as 
within the jurisdiction of the civil Courts in the mofussil. More 
lately the same learned Judge held in Archer v. Watkins (3) 
that an Eurasian in Calcutta, who is not an European British 
subject, comes under Act XL of 1858, and therefore attains 
majority at cightpen years. 

The question was raised before me (but not decided) in the 
case of In the goods of Gangaprasad Gosain (4), and also before 
ihe Appellate Court in the same case on appeal (5). In his 


(1) 1 B. LR, F. B., 49. (4) 4B. L. R., App., 43. 
(2) 7 B. L. R., 607. (5) 5 B. L. R., 80. 

= ~~ 
(3) 8 B. L. R. 372. . 


VOL, X.] HIGH COURT. 


judgment, in the case of Kamikhaprasad Roy v. Srimati Jaga- 
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damba Dasi (1), Markby, J., states thħt as, in the course of ae echt 


CK 


evidence, it appeared that one of the parties was of the age of, uary 


seventeen years, “and as it has been held that a Hindu does 
not come of age till eighteen, he had ordered a guardian for 
him to be appointed, &c.” 

It appears to me that Act XL of 1858 was intended to apply 
to the mofussil, and not to persons in the town of Calcutta and 
not possessed of property in the mofussil. But the matter is a 


very important one, and, therefore, I refer it for the decision of 
& Full Bench.”’ 

The Advocate- General, offg. (Mr. Paul) and Mr. Woodroffe 
for the petitioner. 


Mr. Lowe for the plaintiff. 


Mr. Kennedy for the defendant, who, was the ‘petitioner’s guar- 
dian. 


a 


Mr. Phillips for the Receiver. 


The Advocate-General.—The title of Act XL of 1858 cannot 
be taken into consideration in construing the Act—-7 Bac. Abr., 
452. To ascertain the purposes of the Act, we must look at the 
Regulations repealed by s. 1, and in lieu of which the Act 
was passed. All those Regulations relate to the mofussil. S. 29 
of Act XL of 1858 says:—* The expression ‘ Civil Court,’ as 
used in this Act, shall be held to mean the principal Court of 
original jurisdiction in the district, and shall not include the 
Supreme Court; and nothing contained in this Act shall be 
held to affect the powers of the Supreme Cour® over the person 
or property of any minor subject to its jurisdiction.” Then 
s. 26 defines who are minors dor the purposes of the Act. A 
person who has no property would not be within the scope of 
the Act, nor would he be disentitled to sue for work and labor 


6 
(1) 5 B. L. R, 517, 


CHURA 
MULLIOK. 
In THR 
MATTER OF 


THR PETITION 


or Brerup 
BEHARI 
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O 187 done after he has attained the age of sixteen. [JacKson, J., 
Cary Cuven referred to s. 2.] I submit that the Act mesely relates to 
v. the case of Hindus holding property in the mofussil. The view 
Bayecosrvrre e ; 
Rll taken by Phear, J., in Jadunath Mitter v. Bolye Chand Dutt (1), 
is incorrect. It rests on a fallacy resulting from his having 
THE 


watreror taken the title and preamble of the Act, and drawn an argu- 


P 
“or Bexun ment therefrom; but, as I have already shown, the title cannot 


Pike be looked at, and the preamble leads rather to an inference con- 
trary to that drawn by his Lordship. 

It is said in that case that, if the Court holds that the 
period of majority in the presidency towns is sixteen years, 
there would be an anomaly ; but there must be anomalies where 
two separate Courts have to apply different laws. From the very 
commencement the Legislature has guarded itself against interfer- 
ing with the law of Hindus in presidency towns. Had it intended 
to make eighteen the age of majority for all purposes in Cal- 
cutta, it would have expressed that intention in clear language, 
but not only has it omitted so to do, but the whole history of 
Legislature on thé subject shows that such was not its intention ; 
the Succession Act, the Hindu Wills’ Act, and both the Limita- 
tion Acts specially fix the age of majority for the purposes of 
those Acts respectively ; this would have been unnecessary if 
Act XL'of 1858 had once for all fixed the age of majority at 
eighteen. The words “for the purposes of the Act” are words 
of restriction limiting the application of the Act to those cases 
only in which the Act itself is invoked. [Coucu, C.J.—The 
Full Bench decision in Madhusudan Manji v. Debigobinda 
Newgi (2) goes beyond that, and we are bound by the Full Bench 
decision. | I do not think that that has been the invariable prac- 
tice, for instance, in the case of Mahomed Akil v. Asadunnissa 
Bibee (3), a- -Fuly Bench decision was afterwards set aside by a 
Bench of six Judges. [Jackson, J.—In that cage it was 
held that the minutes written by three Judges, who had retired or 
were no longer members of the Court, could not be looked on as 
judgments so as to influence the decision to be given on appeal. 


(1) 7 B. L. R., 607. (3) 9 W. R, 1. 
(2) 1 B. L. R, F. B, 49 ° ~ 
2 


= e 
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By a rule (1) passed in July 1867, every decision of a Full Bench 1872 
is to be treated as a conclusive authoritye upon the point of law way Cxune 
or usage having the force of law, determined by the Full Bench, 
` unless it be (subsequently) reversed, or a contrary rule be laid yore 
down by the Privy Council. Couou, C.J.—It would be better — 
in future if it were strictly the practice to consider that a Full es 
Bench decision settles the law.] I would only draw the Court’s "or TA 
attention to the fact that the High Court of Bombay has ruled ppemam 
differently ; see the supplement to Thomson on Limitation, p. 7, 
note. -In Archer v. Watkins (2), Phear, J., held that Act XL of 
1858 was applicable to Eurasians. If that is correct, the Act 
does affect the powers of this Court. In In the goods of Gunga - 
prasad Gosain (3), Macpherson, J., though he refuses to - 
express any opinion on the point, does seem to think that Act 
XL is a mofussil Act. 

No objection was raised either on behalf of the plaintiff or of 
the guardian to the order prayed for, 





Mr. Phillips for the Receiver.—lIt is not disputed that the pre- 
amble of Act XL of 1858 may be considered in construing the Act. 
The preamble is followed by a series of provisions describing how 
the Civil Courts are to act in respect of the property of minors. 
But the Act does not affect the powers of the Supreme Court, 
which all along had a similar jurisdiction in respect of Hindus 
in Calcutta. The Act, I submit, recognizes those powers, while 
it brings persons in the mofussil under the jurisdiction of the 
Civil Courts. The Full Bench decision recognizes the appli- 
cability of the Act to persons with respect to whom its provi- 
sions might be put in force, although none of its provisions have 
in fact been put in force, and it may well be that s. 26 was 
intended to define the age of majority both for the Civil Courts 
in the mofuasil and the Supreme Courts in presidency towns. 
In Jadunath Mitter v. Bolye Chand Dutt (4), Phear, J. answered 


(1) Rule passed July 1867.— Every mittee of the Privy Council. A Full 
decision of a Fall Bench shall be treated Bench shall sonsist of not less than five 
as a conclusive authority upon the point Judges.” See Broughton’s Civil Proce- 
of law, or usage having the force of law, dwe, 4th edition, App., 710. 
determined by the Full Bench, unless it (2) 8 B. L. R, 372. 
be (subsequently) revereed, ora contrary (3) 4 B. L. R., App., 43 
ruff be laid down by the Judicial Com- D7 B. L.R, atp. 614 
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1872 the argument that his construction of the Act would affect the 
Catx noen powers of the Court by*observing that it would only extend the 


ALOLLIOK. , : ; ‘ + 
v. penod of time during which those powers could be exerted ; 
BAVGGOBUTTY » 


ex but there is yet another answer, viz., that any alteration in the ` 
MouLiiox, 


oe. Mee of majority can only affect the status of persons who are 
THE 


uatrer ox minors; the power of the Court over minors will be the same, 
are ae but the persona who are minors will be different. [Couon, Cie 
wee! If the Court could not order the property under its control of 
a person under eighteen to be made over to him, that would be 

affecting the powers of the Court.) I submit not; it could 

scarcely be said that the powers of the Court over infant 
foreigners subject to its jurisdiction would be affected by 

a law of their native country which should alter the age of 
majority. The argument against the construction put upon Act 

XL by the Advocate-General derived from the inconvenience 

which would arise from the same person having a double status 


is a very strong one if admissible. 


The Advocate-General did not reply on the arguments as to 
the extent of Act XL of 1858; but submitted that the true con- 
struction of the rule referred to by Jackson, J., was that the 
decision of a Full Bench might be reversed by another Full 
Bench. *[Covon, C.J.—Only where it has been reversed by 
the Privy Council. | 


Cur. adv. vult. 
The judgment of the Court was delivered by - 


Covos, C.J. (who, after reading the questions referred, con- 
tinued).—Having heard these questions argued by the Advocate- 
General, who appbared for the petitioner, we thought it advis- 
able before giving our opinion to learn what rule had been 

‘ followed by the Supreme Court, ahd afterwards by the High 
Court since the passing of Act XL of 1858, and before the 
decisions mentioned in the order of reference. We therefore 
caused a search to be made among the records of the Court on 
the Original Side, and the restilt of it is this :— = 

- ° 


é 
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In Keerut Chunder Sirear v. Hollodher Ghose, a report was 1872 
made by Morgan, J., on the 22nd of April 1863, finding CMY Cutan 
that the infant plaintiff Bhoobunmohun Ghose had attained dis 
full age of sixteen years; and an order dated the 6th of May T ank 
1863 was made, discharging the next friend of the plaintiff, and rae 
allowing him to prosecute the guit. MATTER OF 


THE PETITION 


In Devender Narain Roy v. Obhoy Churn Sen, it having or Benuo 
been proved by affidavit that the plaintif had attained the age aera 
of sixteen years, an order was made on the 15th December 1863, 
, discharging the next friend of the plaintiff, and allowing him 
to prosecute the suit. 
= In Anunda' Gopaul Dutt v. The Secretary of State, Levinges 
J., made a report dated 30th January 1864, finding that the 
deféndant Bhoobunmohun Dutt had attained his full age of 
sixteeh years, on which an order was made on the 25th of 
February 1864, directing the defendant's share of the fund 
in Court to be paid to him. 

In Anund Lall Dutt v. Sreemutty Monomohun Dossee, an 
order was made on the 25th of August 1864, discharging the 
next friend of Anund Lall Dutt, and allowing him to continue 
the suit, as he had attained the age of sixteen years. 

In Monohur Doss v. Bullub Doss, an order was made on 
the [4th of January 1867, discharging the Receiver as to 
Ramkissen Doss’s share of the property, and directing his 
share to be delivered to him, he having attained the agè of 
sixteen years, In the same suit a like order was made on the 
10th of September 1868, as to Radhakissen Doss’s share of the 
property, he having attained the age of sixteen years. 

In Pertab Chunder Sett v. Tacoor Dass Sett, an order was 
made on the 23rd of March 1871, discharging the Receiver, 
and directing the plaintiff’s share of the property to be delivered 
to him, as he had attained the age of sixteen years. 

In Monmothonauth Day and Onathnauth Day v. Aushootash 
Day, a report was made ‘by Sir Chasles Jackson on the : 
24th of September 1862, which found that the plaintiff Mon- 
mothonauth Day had attained the full age of sixteen years, and 
an order was made én the 14th of June 1866, directing the 


arrears of maintenance and future maintenance, to be paid to him 
* e eo 


a’ 
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1872 out of the fund in Court, In the same suit a report by Phear, 
Marao J., was filed on the 8# of August 1866, finding that the other 
barodo Piaintif Qnathnauth Day had attained his full age of sixteen 

„oren years; and an order was made on the 2nd of March 1867, 

e directing the arrears of maintenance and future maintenance to 

marreror be paid to him out of the fund in Court. Then, in the same 

"or Banon suit, an order was made, dated the 8th of August 1872, dis- 

Mae charging the Receiver, and directing the property in his hands 
to be delivered and paid to the plaintiffs. 

On the 11th of May 1867, in the suit of Otool Chunder 
Bose v. Sreemutty Komulmonee Dossee, Otool Chunder Bose 
having attained the age of sixteen years, an order was made 
for the discharge of the next friend. 

In Sreemutty Gobindsoondery Dabee v. Hem Chunder Gossain 
and Gopaul Chunder Gossain, an order was made on the 16th 
of December 1871, discharging the guardian, ad litem, Gopaul 
Chunder Gossain having attained the age of sixteen years. 

In another suit, Sreemutty Unnopoorna Dossee v. Bhoobun 
Mohtun Neoghy, an „order was made on the 9th of Septem- 
ber 1872 for the discharge of the next friend, the plaintiff 
having attained the age of eighteen years; and, subsequently, 
in another case (In the goods of Prosonno Coomar Tagore, 
deceased}, on the 20th December 1872, on the statement that the 
guardian of the infants had declined to act further, and that 
one of the infants had attained his majority or age of 18 years, 
an order was made that another guardian should be appointed 
for the other persons who were still infants. 

It seems that, until the order of Markby, J., in the case of 
Kamikhaprasad Roy v. Srimati Jagadamba Dasi (1), the 
age of majority of a Hindu resident in Calcutta was considered 
in this Court to he sixteen years. It doesnot appear that there 
was any argument upon the question before Markby, J., made 
the order which he refers to in his judgment in Kamikhaprasd 

: Roy v. Srimati Jagadamba Dasi (1). In the argument in 
Jadunath Mitter v. Bolye Chand Dutt (2), an unreported decision 
of Norman, J., to the same effect is quoted, but the date 


e < 


(1) 5 B. L. R., 508, at p. 517. o (2) 7 B. L. R., 607. 
d 
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of it is not given. In the case before Phear, J., Jadunath 1873 
Mitter v. Bolye Chand Dutt (1), thé question was argued, Carty Cuurn 
and the decision reserved, This was in August 1871, ffom | oo ery 
which time it seems that decision has been followed. In con- _Cuorn 


BIULLIOK. 


sidering the questions referred to us, we cannot overlook the eee 
N THE 


fact that for more than ten years after the passing of Act XL marrer or 
of 1858, the Judges of this Court sitting on the Original Side mE aes 
did not consider that it had made any alteration in the law oc. 
administered by this Court on its Original Side as to the age of - 
majority of Hindus which had been held in the Supreme Court— 
Nocoor Bysack v. Gopalchund Seal (2)—to be sixteen years. 
And no doubt this view of the law must have been frequentl} 
acted upon during those years, and many titles to property in 
Calcutta must depend upon it. However great the inconve- 
niences which would arise from our coming to a decision invalid- 
ating those titles might be, we should be bound to do so, if the 
construction of the Act were clear; but if it is doubtful, this 
inconvenience may be a reason for following what we may regard 
as the contemporaneous exposition of the Act. ` 

The question depends upon what is meant in s. 26 by the 
words “ for the purposes of this Act, every person shall be ned 
to bea minor, who has not attained the age of eighteen years,” 
The title of the Act is “an Act for making better provision for 
the care of the persons and property of minors in the Presidency 
of Fort William in Bengal.” If we looked’ only at the title and 
s. 26, we might say that the town of Calcutta was within 
the purposes of the Act, it being included in the Presidency of 
Fort Wiliam. But the title of an Act, although it may some- 
times aid in the construction of it, is not a safe expositor of the 
law, being often loosely and carelessly inserted. And there is 
the established rule that, in the exposition of S¥atutes, the inten- 
tion is to be deduced from a view of the whole and of every part 
taken and compared together, The general statement in the title 
and preamble of the Act is not sufficient to Show what are its pur- 
poses. We must look for them in the provisions which are made 
init. The purpose is stated generally in s. 2, viz., the subject- 


te 


(1) 7 B. L, R., 607. ” (8) Mor. Rep., 82. 
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1872 ing to the jurisdiction of the Civil Court the care of the persons 
Catu Croen of all minors (except Ewropean British subjects) and the charge 


See ee of their property, except proprietors of estates “ who have been or 
Cavey shall be taken under the protection of the Court of Wards.” The 
—— sections which follow contain provisions for effecting this, and are 


warrior followed by s. 26, We think the word “ purposes” there refers 


THR PETITION . : ‘ ° 
or Bexup tO the provisions in the preceding sections. Then s. 29 defines 


K aja ian the expression “ Civil Court” as used in the Act to be the prin- 
. cipal Court of original jurisdiction in the district, and not to 
include the Supreme Court. Consequently, none of the powers 
conferred by the Act could be exercised within the jurisdiction 
of the Supreme Court. The proviso that nothing contained in the 
Act should be held to affect the powers of the Supreme Court 
A over the person or property of any minor subject to its jurisdic- 
tion was unnecessary, and seems to have been inserted from 

` abundant caution. 

We think the consiruction which was first put upon the Act, 
that jt did not alter the Hindu law in Calcutta as to the age of 
majority, was the right one; and that such a change was not 
intended by the legislative authority when the Act was passed. 
If it is desirable that the law should be uniform in Calcutta 
and the mofussil, it may be made so by the Legislature without 
affecting &xisting titles, which must be affected by a decision of 
this Court, as we should declare what the law has been since 
the påssing of Act XL of 1858. As to Phear, J.’s reason that we 
ought not to attribute tu the Legislature the intention to set up 
for the same persons two standards of majority, one to prevail 
in the mofussil, and the other in Calcutta, we think the answer is 
that two standards have been set up in the mofussil by Regu- 
lation KX XVI of 1793, and it was the state of the law until 
Act XL of 1858 was passed. It appears to us that the grounds 
upon which the Full Bench came to the decision in Madhusudan 
Manji v. Debigabinda Newgi (1) do not apply to the questions 

$ before us, . 

We think the first question should be answered by saying that 

the age of majority in such a case is the end of fifteen years. 


Ls 


(1),1 B. L. R., 49, 
į ° 


2 ; 


VOL. X.] HIGH COURT. ` 241 


nm 


The second question does not arise in the case, it being stated that 18732 
the petitioner has no property in the neofussil. We will not Cakir Crunm 





undertake now to define to what extent the Act may operate n iN 
. ° A HUGGOB 
when a person resident in the town of Calcutta has property in perun 
the mofussil. , ae 
In THE 
Bo ste R MATTER OF 
Attorney for the plaintif: Baboo Womesh Chunder Banerjee. tue Perion 
eg 
Attorney for the petitioner: Baboo Greesh Chunder Mitter, M1 
Attorney for the petitioners guardian: Baboo Sreenath 
Chunder. 
Attorneys for the Receiver : Messrs. Berners, Sanderson, and 
Upton. 
ORIGINAL CIVIL. 
Before Mr. Justice Macpherson. ° 
RAJMOHUN BOSE ùnn axoraur v. THE EAST INDIAN RAILWAY 1872 
COMPANY. Sept. 9 to 
13 § 


Jurisdiction—Letlers Patent, 1865, cl 12—Act VIII of 1859, s. 5—Suit for Nov. 18. 
Lard—Nuisance—Acts done under Powers conferred by the Legijlature— 
Reg. I of 1824—Act XLII of 1850—Land taken for Public Purposes— - 
Injunction Deoree— Time to abate Nuisance—Liberty to apply. ° 


The plaintiffs, the owners and occupiers of a house and premises in Howrah, 
sued for an injunction to restrain a nuisance caused by certain workshops, forges, and 
furnaces erected by the defendants, and for damages for the injury done thereby. 

The defendants were a Railway Company incorporated under an Act of Parlia- : 
ment for the purpose of making and maintaining railways in India, and by an 
agreoment (entered into under their Act of Incorporation) between them and the 
East India Company, they were authorized and directed to make and maintain 
such railway stations, offices, machinery, and other works (condected with making, 
maintaining, and working the railways) as the East India Company might deem 
necessary or expedient. The workshops complained of were brected in 1867: undd 
the sanction of the Bengal Government on land purchased by the Government in ° 
1854 for the purposes of the railway under Regulation I of 1824 and Act XLH 
of 1850, and which had been made over to the defendants. 

Held, that the suit was in personam, and not a suit “for land or other immoveable 
property,” within the meaning of cl. ‘12 of the Leiters Patent, 1865, or of s. 5 of 
Act of 1859, ° a 
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Held further, a nuisance having been proved to exist, that is to say, such annoy- 


Rasuonun ence as materially interfered with the ordinary comfort of human existence in the 


ee 


house and caused sensible injury to the property of the plaintiffs, the defendants 


E. I. R. Co. could not plead laches or acquiescence on the plaintiffs’ part, as, upon the plaintiffs 


complaining In May 1870, the defendants had admitted that there was a nuisance, 
ond had up to June 1871 made various efforts to abate it. Nor could the defendants 
escape liability on the ground that the nuisance had been caused by them in the 
reasonable exercise of powers conferred upon them by the Legislature. 

An injunction was granted restraining the defendants, and liberty to apply was 
reserved in the decree. Ona motion by the defendants, supported by an affidavit 
showing the alterations which they proposed to make with the view of abating the 
nuisance, and alleging that a period of three months was required to carry out 
these alterations, and that a refusal to grant this time would necessitate the closing 
of the Company’s workshops and would occasion great inconvenience, the Court 


s granted the time asked for, on the conditions that the defendants paid the costs 


of the application, and did all they possibly could in the meanwhile to prevent 
annoyance to the plaintiffs, 

Tan plaintiffs in this case, the owners and occupiers of a 
house and premises in Chandmaree Road, Howrah, sued for an 
injunction to restrain the continuance of a nuisance arising 
from certain furnaces, chimneys, forges, and other works erected 
by the defendants in 1867, opposite and close to the plaintiffs’ 

e = .¢ 
premises, and to recover damages for the injury done thereby. 
The plaintiffs stated in their plaint that “by reason of smoke, 
blacks, and other gaseous effluvis arising from the said fire fur- 
naces, &c.,” entering their house, they were annoyed, their move- 


‘able property injured, and their house and premises rendered 


unfit for convenient and comfortable habitation, and diminished 
in value. 

The defendants disputed the plaintiffs’ title to the premises 
injured ; the jurisdiction of the Court; the fact of the alleged 
nuisance; and the right of the plaintiffs, even if there were a 
nuisance, to an injunction or damages in respect of it, since it had 
been caused by ghe defendants on land taken by the Government 
for the purposes of the railway, and in the careful and reason- 
éble exercise of powers conferred by the Legislature; and they 
contended finally that, if the plaintiffs ever had any remedy, 
they had lost it by their laches and acquiescence. 

The defendants had previously raised the question of juris- 
diction before Markby, J., in an applicafion to have the plaint 
taken off the file on = ground that the suit was for land or 
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other immoveable property ; but his Lordship had dismissed the 1872 
application, as he was of opinion that the suit was not a suit Baswouus 


for land within cl. 12 of the Letters Patent, 1865, and also thgt v. 

: ae Js e I, R. Co. 
the defendants were personally liable to the jurisdictioh of the - 
High Court by reason of their carrying on business in Calcutta, 
where their chief office was situated. 

The defendant Company was incorporated under 12 & 13 
Vict., © 93, for the purpose of making and maintaining railways 
in India, and by an agreement of the 17th August 1849 entered 
into under that Statute between the Hast India Company and 
the Railway Company, the latter was authorized and directed 
to make and maintain such railways, stations, offices, machinery, 
and other works and conveniences (connected with the making, 
maintaining, and working the railways) as might be deemed 
necessary and expedient by the East India Company. This 
agreement had been subsequently confirmed by ane Imperial 
Government, 

The workshops complained of were erected by the defendants, 
under the sanction of the Bengal Government, on land origin- 
ally belonging to the plaintiffs’ father, and purchased from him ` 
by Government in 1854 for the purposes of the railway under 
Regulation I of 1824 and Act XLII of 1850, and which had 
been duly made over to the defendants. . 

At that time the plaintiffs’ present house was a mere bungalow 
without an upper story, but since then the plaintiffs had repaired 
and largely added to it. In 1855 a portion of the upper story 
was built; and in 1864 several rooms were added both on the 
lower and upper floors. The defendants’ workshops were built 
shortly after, but they had originally been used as carriage shops 
and for other purposes which caused no nuisance. Since 1868 
they had, as the plaintiff alleged, been used in the manner com- 
plained of. In May 1870 the plaintiffs called thefiefendante’ atten- 
tion to the annoyance arising from large-volumes of smoke and 
soot thrown out by chimneys fecently erected by the defendan\s 
opposite their premises, and which, at the defendants’ request, 
they pointed out, and they subsequently repeatedly complained to 
the defendants of thenuisance. In answer to their letters the 
defendants replied that they were faking steps to remove it, and 


* 


244 


1872 


RAJMONON 
Bos 


v. 
E. I. R. Co, 


< 


BENGAL LAW REPORTS.’ [VOL. X. 


they did in fact make extensive alterations, adding several new 
chimneys and raising seme already built. Theis endeavours to 
provide a remedy however proving ineffectual, the plaintiffs, on 
the 23rd August 1871, called upon them either to stop the works, 
or to allow the plaintiffs compensation, and upon their refusal 
the present suit was brought. 

The issues raised at the trial were :—Did a nuisance exist; 
if so, was it actionable: was the suit barred by lapse of time; 
and had the Court jurisdiction to entertain it. 


Mr. Kennedy, Mr. Ingram, and Mr. Woodroffe for the plaintiffs. 


The Advocate-General offg. (Mr. Paul), Mr. Phillips, and 
Mr. Allen for the defendants, 


Mr. Kennedy.—The plaintiffs’ title cannot be challenged, 
Mere possession is sufficient to enable them to maintain the 
suit—-Bhuban Mohan Banerjee v. Elliott (1). The fact that 
the lands were acquired for a public purpose would not give 
the defendants any higher rights than thosé possessed by an 
ordinary purchaser. The Government did not confer on, the 
defendants the right to use their land to the detriment of 
others, even supposing the works were necessary for the 
existence of the railway. The Act incorporating the defendant 
company embodies the Company’s Clauses Act only, but not 
the Lands or the Railways Clauses Acts; the defendants there- 
fore have no special powers except those given by the first men- 
tioned Act—-The King v. Pease (2). Even that case was ques- 
tioned by the Exchequer Chamber in Brand v. The Hammersmith 
and City Railway Co. (3) [Mr. Phillips.—That judgment was 
reversed by the House of Lords (4).] Then see Tipping v. The 
St. Helen’s Smelting Co. (6). The objection to jurisdiction can- 
nop be supported. The suitis in no sense a suit for land; 
see Saya Loo v. Nga Paw Loo (6). [Macruerson, J.—In 


(1) 6 B. L. R, 85. (4) L. R, 4 H. L., 171. 
(2) 4 B. & Ad., 30. (5) 4 B, &%., 608. 
(3) L. R, 2 Q B., 223, | * (6) 6 W. R, Civ. Ref, 4, aa 
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Oakeley v. Ramsay (1), Malins, V.-C., granted an injunction to 
restrain a mart from shooting over a moor in the north of Scot- 
land. The owner of the moor leased it to A, and swbsequently 
getting a better offer leased it to B. A applied for an injunction 


‘against B, and obtained it on the ground that it was a purely 


personal matter.] In Robinson v. Carey (2), this Court gave 
damages in an action for trespass to a house at Barrackpore. 
{Macrurrson, J.—That case was removed for trial before the 
High Court in the exercise of its extraordinary original civil 
jurisdiction.) The plaintiffs complain not merely of the injury 
to their premises, but also of the personal injury to themselves. : 


The Advocate-General for the defendants.—No action will lie 
against the defendants, the land having been taken by the 
Government for a public purpose, and made over to the railway 
company, and these workshops erected under the express 
sanction of Government; see The King v. Pease (3). There 
may be damnum, but no compensation being provided by law, 
it is damnum absque injurid—Boulton v. Crowther (4). *The 
defendants did not act in a wanton or arbitrary manner, but did 
their best to remedy the alleged nuisance— The London and 
North-Western Railway Co. v. Bradley (5), Croft v. The 
London and North-Western Railway Co. (6), -Vaughan v. The 
Taff Vale Railway Co. (7), The Manchester South Junction, 
&c., Railway Co. v. Fullarton (8), and The Hammersmith “and 
City Railway Co. v. Brand (9). The plaintiffs do not contend that 
the defendants have erected their works negligently, but that 
they had no right to erect them at all; but it was necessary to 
have these workshops and furnaces somewhere on the premises ; 
and as the defendants were authorized to erect them, there is no 
actionable wrong. Having regard to the position of the premises, 
and the habits of the natives of this country, there was clearly 
no nuisance; see the remarks of Westbury,-L. C., in The &. 


(1) The case appears to be unreported, (4) 2 B. & G., 703. $ 
but the granting of the injunction is (5) 6 Rail Ca., 561. : 
mentioned in a report of farther proceed- (6) 32 L. J, Q. B., 119; 8. C, 8 
ings between the parties ; see The Weekly B. & 8., 436. 

Notes for Dec. 28, 1872, p. 285, . . (7) 6H. & N., 679. 
(2), Coryton, 137. i (8) 14 0. É., N. S., 54. 
(3) +B. & Ad., 30, (9) D. Re, 4H. L, 171, 
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1872 Helen’s Smelting Co. v. Tipping (1). As to what constitutes a 
aA nuisance, see Crump v. Lambert (2). The nuisance, if there 
ELE co. Pe any, is ef so trifling a nature that the Court ought not to 

interfere—Attorney General v. Gee (3). The learned Counsel 
also referred to the following cases—Hole v. Barlow (4), Cavey 
v. Ledbitter (5), and Bankart v. Houghton(6). Then as to the 
jarisdiction of the Court, suits for foreclosure or redemption have 
been held to be suits for land—Bibee Jaun v. Meerza Mahomed 
Hadee (7) and) Sreemutty Lalmoney Dossee vw. Juddoonauth 
Shaw (8). [Maopurrson, J.—The direct object of such suits 
is to obtain possession of land, or to perfect the plaintiffs’ title. ] 
Mesne profits are in the nature of damages for trespass, yet a 
suit for mesne profits is within the meaning of the words “sult 
for land.” The fact that the defendants are personally subject 

- to the jurisdiction will not avail the plaintiffs when the venue is ` 
not transitory. Mostyn v. Fabrigas (9) was a case of personal 
injury, and there were no Courts in Minorca competent to deal 
with the case. Penn v. Lord Baltimore (10) was for specific 
performarice of a contract, In cases of this nature, the Court 
must be in a position, enabling it fully to adjust the relative 
rights of the parties, which it could not do in the present case ; 
seo Barrow v. Archer (11). 


Mr. Kennedy in reply.—It is admitted that the defend- 
ants are personally subject to the jurisdiction. In the cases 
of Captain Gambier and Admiral Palliser, the Court of 
King’s Bench felt no difficulty in making the defendants 

. personally liable in damages for the destruction of property in 
Nova Scotia and Labrador; see per Lord Mansfield in Mostyn 
v. Fabrigas (9). See further Penn v. Lord Baltimore (10), 
Angus v. Angik (12), Cartwright v. Pettus (13)—cited in 


. 4a) 11 H L., 649, at p. 650. (8) 1 L J., N. S., 319. 
4 (2) L.B., 3 Eg, 409. ° (9) 1 Smith’s L. C., 623. 
(3) L. R, 10 Eg., 181. , (10) 2 Tu. L. C., 837. 
(4) 4 0. B., N. 8, 334. (11) 2 Hyde, 125, 
(5) 13 ©. B., N. 8., 470. (12) West Rept. Hardw., 23, 
(6) 27 Beav., 425. » (23) 2 Ch. Oa, 214. Š 
(7) 1L J, N, 8., 40. . i 


(S x 


VOL, XJ HIGH COURT. 


the note to the leading case—Khalut Chunder Ghose v. Minto (1) 
and Chintémqn Nárayan v. Mádhavráp Venkatesh (2). The 
inconvenience to the plaintiffs is an injury as purely personal as 
an assault, though aggravated by the injury to theif land. In 
Rylands v. Fletcher (3), it is said that the defendants having a 
statutory authority, are not liable for the nuisance unless negli- 
gence be proved: in the present case the defendant’s own evi- 
dence shows that they were guilty of negligence: but apart from 
this the cases cited for the defendants do not support the argument. 
They show that the defendants can do nothing more than is 
expressly authorized by their Act of incorporation. Acts of this 
kind give special powers, and the Courts have always confined 
companies strictly to those powers—Jones v. The Festiniog Rail- 
way Co. (4). The defendants’ act does not confer greater 
powers on the company than it would give a private individual ; 
nor does it put the Hast India Company in the place of the 
Legislature to confer such powers: besides which it has not been 
shown that the sanction of Government was obtained for the 
erection of these particular forges. And even if that were the 
case, it would not justify the defendants in working the forges 
so as to cause a nuisance—Broadbent v. The Imperial Gas 
Co. (5) and The Queen v. The Bradford Navigation Co. (6). 
Cur, adv. vult. 

MACPHERSON, J.—The plaintiffs, the owners and occupiers of 
‘a certain house and premises in Chandmaree Road, Howrah, 
complain of a nuisance caused by certain workshops, forges, 
and furnaces recently erected, and now used by the defendants. 
They say that the smoke, effluvia, and blacks, or smuts, emitted 
cause great annoyance and greatly injure the plaintiffs’ property, 
aud diminish its value, and they pray thdt the defendants 
may be ordered to pay them damages for tha injury done, and 
may be restrained by the injunction of the Court from conto 
ing the nuisance. 


(1) 1L J., N. 8,426. , (4) L. R., 3 Q B., 733. 
) 6 Bom. H. C. R, A. C, 29! (5) 7 De G. M. & G., 436. 
3) L. R., 3 H. L., 330, * (6) 6 B, & 8., 631. 
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The workshops, &c., complained of are in the immediate 
proximity of the plaintiffs’ house, being in fact separated from 
it only by the Chandmaree Road. They were erected in 1867, 
and have b8en in use ever since the latter part of that year. 

The defendants contend that the Court has no jurisdiction, 
as the suit is “for land or other immoveable property,” and 
therefore ought to have been instituted in the Court of the district 
in which Howrah lies; that no nuisance was in fact ever caused; 
that if a nuisance had been caused and if the plaintiffs could, 
under ordinary circumstances, have maintained a suit in respect 


, Of it, they are not entitled either to damages or to an injunction, 


hecause the nuisance has been caused by the defendants in the 
exercise with due care and caution of powers conferred upon 
them by the Legislature; and finally that, if the plaintiffs even had 
any remedy, they have lost it by their laches or acquiescence. 

As regards jurisdiction, the defendant company being un- 
doubtedly personally subject to the jurisdiction, as already 
decided by Markby, J., by reason of their carrying on busi- 
ness jn Calcutta, I think that this Court can properly deal 
with the suit, The suit is not, asit seems*to me, “ for land 
or other immoveable property” within the meaning of s. 12 of 
the Letters Patent or s. 5 of Act VIII of 1859. It is a 
suit exclusively in personam where the person against whom 
relief is sought is within and subject to the jurisdiction, though 
the yelief sought is in respect of acts done on land situated 
beyond the local limits of the original jurisdiction. (See 
Chintéman Nérayan v. Mddhavrév Venkatesh (1) and Penn v. 
Lord Baltimore (2), and the other cases there cited; see also 
Khalut Chunder Ghose v. Minto (3). 

If the smoke does enter the plaintiffs’ house so as to constitute - 
a nuisance, the plaintiffs’ right of suit does not appear to me 
to be affected by ‘the fact that some portions of the house were 
buil only a year or two before the commencement of the nuisance. 
Tke whole of this land, both that off which the plaintiffs’ house 
stands and that on which the defendants’ workshops stand, 
originally belonged to the plaintiffs or those whom they represent. 


(1) 6 Bom. H.C. Rep, A. Oy 29. (8) 11. Jy N. S., 426, 
(2) 2 Tu. Is Ca, 837. 
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Government from the plaintiffs, duly paid for, and made over to ia: T 


the defendants for the purposes of their railway. The plain- 
tiffs’ old family dwelling-house stood on the portion taken for the 
railway, and the plaintiffs’ present house (then a mere bungalow 
with no upper story) was repaired and added to so as to make 
it suitable for the purposes of a new family house, and the 
Government was aware of its being so added to and repaired, 
and allowed the plaintiffs, as a matter of favor, to remain in 
possession of the old family house for an extra period of six 
- months, until the new one was ready for occupation. 

That was in 1855, when the northern part of the upper story’ 
was built, After the Cyclone in 1864, some further additions 
were made, both on the ground floor and on the upper floors,— 
some four new rooms on each floor were built, so far as I under- 
stand it, A year or two after these last additions, the defendants 
erected the workshops out of which the present litigation has 


arisen. Other works of different sorts, but none of them causing | 


a nuisance such as that now alleged, were, from time to time, 
prior to 1867, carried on by the defendants on portions of this 
same ground. I can see nothing in this state of facts which 
injures the plaintiffs’ right of suit, if a nuisance has really been 
committed, | 
That the smoke (and accompanying effluvia and smuts) arising 
from these workshops does constitute a nuisance in the legal 
sense of ‘the term, is I think proved, i. e., I think it proved that 
_ the annoyance.caused when the wind is in certain quarters is not 
slight or fanciful, but is such as materially interferes with the 
ordinary comfort of human existence in that house, and causes 
sensible injury to the valne of the property of the plaintiffs. 
The plaintiff’ Rajmohun Bose appeared to mg to put his case 
fairly and moderately in the witness box when detailing his 
grievances. He said, in effects that the annoyance is excessi 
and intolerable when the south wind blows, the smoke sweeping 
right through the house, and dirtying everything in it; that when 
the wind is from the egst, the annoyance is very great, though 
not # excessive; that when the wiad is from the west, he is not 
much inconvenienced ; and that when thewind is from the north, 
A—34 


v. 
E. I. R. Co. 


~ 


í 


BENGAL LAW REPORTS. VOL. X. 


the plaintiffs do not suffer at all, except from the noise of the 
shops (which he says i8 always great and annoying, although it 


is’ not pyt forward in the plaint as one of the grounds of suit). 


Smoke, even if not accompanied by noxious vapours, may con- 
stitute a nuisance—Crump v. Lambert (1); and, considering the l 
immediate proximity of these numerous chimneys to the plaintiffs’ 
house, and the fact that the wind blows from the south, south- 
east; or south-west, for the greater part of the year, I do not 
doubt that an intolerable annoyance materially interfering with 
the ordinary comfort of the occupants of the house, and amount- 
ing to a nuisance, is created. That this was so before the 
alterations madé in consequence of the representations the 
plaintiffs made in 1870 has been practically admitted by the 
defendants, however much they may deny it now. On the 
27th of May 1870, the plaintiffs’ attorney wrote to the defend- 
ants, saying, “the chimneys recently erected on the company’s 
pretnises, opposite my client’s property, throw out large 
volumes of smoke and soot to their great annoyance, and to that 
of ‘the other inmates of the house. I have, therefore, to request 
you to cause the nuisance to be at once stopped by some arrange- 
ment by which the chimneys might consume their own smoke.” 
Upon this, the defendants very properly replied (June 11th 1870) 
that, if the plaintiffs would point out the chimneys “ from which 
Annoyance arises,” the company would adopt such measures as 


= might be found practicable to remedy “the nuisance.” The 


chimneys having been pointed out, and the plaintiffs’ attorney, 
having on the 28th June, called attention to the fact that nothing 
had been done to remedy the evil, Mr. Denham, the district engi- 
neer at Howrah, replied (July 14th) for the defendant company, 
that steps were being taken to remedy the evil as much as possible. 
To a further lstter of the plaintiffs, the defendants replied on 


fe 10th of August, enclosing a copy of a letter from the dis- 
° t 


rict engineer at Howrah, adding, “ from which you will observe ` 
that the company are endeavouring to remove the nuisance com- 
plained of, and hope to execute the work shortly.” The letter of 


the district engineer enclosed, explained the nature of certain 
. i » l t > 


‘o (Ď-L. B, 3 Eq, 412. 


No 


VOL. X.] HIGH COURT. 


extensive alterations which he was making, in order to remove 
the smoke “ nuisance.” As a matter of faet, the defendants then 
did make considerable alterations and additions with a view to 
abate the nuisance. They built an entirely new brick chimney, 
60 feet high, raised an existing brick chimney by some 15 feet: 
raised some 10 iron forge chimneys from 38 feet to 53 feet: and 
added some new iron chimneys for carrying off smoke collecting 
in the roofs of the workshops. On these and other alteration 
the defendants expended a large sum, more than Rs. 5,000. 
On the Ist of July 1871, after these alterations had been com- 
pleted, the plaintiffs again wrote, and complained that the nui- 
sance remained unabated. The defendants replied (July 22nd), 
forwarding a copy of a letter from the superintendent of the 


carriage and waggon department, “from which it will be geen 


that steps have been taken to remove the cause of complaint 
against the smoke nuisance referred to.” ‘The letter of which a 
copy was sent, contained the following passage :— I thought we 
had done all that was necessary, but it seems not since the south- 
east wind has blown, and Kurhmhattee coal ‘used. No time 
shall be lost. I have put in hand four more chimneys to 
carry smoke from the fires, and two ventilating shafts to 
carry away smoke that may accumulate in the lanterns, &c.” 
On the 23rd of August 1871, the plaintiffs again called atten- 
tion to the fact that notwithstanding the Company’s efforts, the 
nuisance had not been removed, and required the defendants, 
either to stop the works, or allow them compensation. The 


defendants (September 8th) answered “ the carriage shops refer- 


red to have been in existence for the past fifteen years, and the 
smith’s shop complained of, about four years, and no complaint 
was made until May 1870, since which time steps have been, 
and are being, taken to abate any possible grougd of complaint. 
Under these circumstances, the agency consider tliat your clients 
have no claim for compensation.” ` 

The correspondence and the acts of the defendants are mos 
important, not only as bearing out the truth of the plaintiffs’ 
allegation that these works do cause a nuisance, but as disposing 
entixely of the defence raised on the ground of acquiesence or 


laches on the part of the plaintiffs... The defendants cannot. 
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now avail themselves of any such defence when we find them 
for more than a year afer the plaintiffs’ first complaint in May 
1870, admitting that a nuisance did exist, and spending large 
sums of money in the attempt to abate it. The evidence adduced 
by the defendants as to the extent to which matters were im- 
proved by the alterations which were made was very weak and 
unreliable, as also is the evidence adduced by them to prove 
that the smoke does not in fact blow into the plaintiffs’ house, ox 
doitany damage. I think it clear that the defendants, admit- 
ting in 1870 that a nuisance existed, attempted to abate it; that 
those attempts were only partially successful, and that the nui- 


* Bance still exists, though possibly ina somewhat diminished degree. 


But it is said that even if the state of things amounts in law to 


a nuisance, the defendants are not liable in this suit, by reason of , 


their position, t.e., because the nuisance has been caused by them 
inthe reasonable exercise of powers conferred upon them by the 
Legislature, The land, on which the workshops stand, was taken 
by Government, under Regulation I of 1824 and Act XLII of 
1850, for the purposes of the defendants’ railway. All that the 
Government did or could do under these laws, was to pay forthe land 
actually taken: for in Regulation I of 1824, there is no provision, 
such ag is to be found in ss. 24 and 25 of Act VI of 1857, or 
in the English Statutes on the subject, for allowing compensa- 
tion (beyond the mere value of the land taken) for damages in 
respect of adjoining land. It cannot be said that the Government, 
simply because in the exercise of statutory powers it has taken 
land on paying its value, can create a nuisance on it to the injury 
of ihe person from whom it was taken, and who remains in 
possession of adjoining land. The Government merely becomes 
the proprietor of the land appropriated, and acquires no higher 
rights in it than any other purchaser. In saying this, I am speak- 


e defendants’ position is not? improved or altered by the 


f of land taken by Government under Regulation I of 1824, 
° h 


Statute 12 & 13 Vict, c. 93 (Local), under which the East 
India Railway Company is inçorporated for the purpose of 
making and maintaining railways in thie country, nor by the 
agreement of the 17th August 1849, entered into (underthat 


e statute) by and between the Railway Company and the Hast 
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India Company. The general effect of the East India Railway 
Company Act and the agreement is nd more than to authorize 
and direct the Railway Company to make and majntain sich 
railway stations, offices, machinery, and other works and con- 
yeniences (connected with making, maintaining, and working the 
railways), as in the opinion of the Hast India Company may 
be necessary or expedient. The having such workshops, fur- 
naces, and forges asthese now complained of, may in itself be pro- 
per, and be within the powers of the defendant company: but 
it does not follow that they are entitled to have their workshops, 
furnaces, and forges in such place, or to use them in such 
a manner, a8 to constitute a nuisance to their neighbours. 
The decision of the House of Lords in The Hammersmith 
Railway Company v. Brand (1) does not assist the defendants, 
The nuisance in that case—vibration—was one which was un- 
avoidable, and must necessarily be caused if the railway was to be 
used atall, and trains were to run on it with locomotives. So in 
The King v. Pease (2), the Legislature had authorized the nui- 
sance, i. e., the use of locomotive engines in the manner in which, 
and place where, they were used. But in the present case, there 
is no sort of necessity for having the workshops where they are, 
and the nuisance might easily have been avoided. It may be 
necessary for the defendants to have such workshops; but it is 
in no degree a matter of necessity that they should have them on 
this particular piece of ground, or in any other place where they 
will cause a nuisance to anybody. The case is in fact similar 
in‘many respects to that of The Queen v. The Company, &c., 
of Bradford Navigation (3), and Crompton, J., in his judgment 
really disposes of the matter in issue in this suit where he 
observes :—“ Suppose a Company had power given them to erect 
necessaries, no one could say that that power afone would extend 
to enable them to make a nuisance by the erection.” e 
defence that the defendants are not liable, because the von 
shops are on their own land, and are worked with all reason- 
able care, is, I think, disposed of by the judgment of the Ex- 
chequer Chamber in Bamford v. Turnley (4), which shows that 


P e R 
(1) L. R., 4 E I, 171. (3) 34 LJ. Q. B., 191; S. C., 6 B. &8., 631. 
(2) 4 B. & Ad, 30. (4) 3l L, J eQ B., 286, 
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when a man uses his land so as to create & nuisance it is no 


“Sean answer in an action for damages, to say that the acts complained 


R. L R. Co 


of ‘were done in a convenient place, and were in themselves a 
reasonable use of the land. 

In every respect therefore, in my opinion, the defence fails, 
The only remaining question is, to what decree the plaintiffs are 
entitled. As the nuisance is a continuing one, and further actions 
for damages may be brought if the nuisance is not.abated, the 
proper course (see Bathishill v. Reed (1) ) for me to follow 
will be to give the plaintiffs a decree for Rs. 100 as nominal 
damages, and to order that an injunction do issue restraining the 
defendants, their servants, workmen, and agents from allowing 
smoke and smuts to issue from the workshops or chimneys, so as to 
cause nuisance or annoyance to the plaintiffs. I may add in the 
words used by the Master of the Rolls in making a similar decree 
in Crump v. Lambert (2), “I cannot make the order more pre- 
cise, it is always a question of degree, and if the defendants can 
continue to carry on their works in such manner as to avoid any 
substantial issue of smoke, they will not violate the injunction. 
Whether they do so or not may have to be tried in another pro- 
ceeding.” 

The costs (on scale 2) must follow the event up to and includ- 
ing the hearing, and pes to apply will be reserved. 


. Judgment for plaintiff. 


Subsequently to decree an application was made to suspend 


the injunction. 


In accordance with the usual practice of the Court, the 
decree had been framed so that the injunction should come into 
force at once. The defendant Company now moved, upon notice 
to the plaintiffs’ attorney, for an order that the injunction be 


pported by an affidavit of Mr. Pearce, the officiating super- 


forra for a period of three months. The application was 


intendent of the carriage and wagon department of the East 
Indian Railway, who, after describing the various improvements 
and alterations projected by the deferdant Company with a yiew » 


(1) 25 L. J.C. Po 290 o ° (2) L. R, 3 Eq., 414. 
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to the abating of the nuisance, went on to state that a period of 
three months would be required for completing these alterations 
and improvements: and that if the defendants were compebled, 
to close their works while the alterations and improvements 
were in progress, considerable inconvenience would be caused 
to the public, and upwards of -200 men woni be thrown out of 
emploòymert. 

The plaintiff, Rajmohun Bose, filed a counter-affidavit, to the 
effect that the defendant Company had already had upwards of 
two years to execute the necessary improvements, and that they 
had at the hearing of the suit contended that they had already 
done all that could possibly be done towards the abating of the 
_ nuisance. 


The Advocate-General in support of the motion.—The decree 
expressly reserves liberty to apply. This reservation was clearly 
intended to enable the defendants to come before the Court. 
The plaintiffs have their remedy if the defendants do not obey 
the order of the Court. Should this application not be granted, the 
defendants will have to be guilty of contempt of Court without 
being able to help it. The Court will not place parties in such a 
position. It is true that the English Courts have refused to modify 
their decrees by altering the time mentioned in them. But all 
the English cases have this peculiarity, that in them the decrees 
contain a provision suspending their operation till a future date, 
thereby giving the defendants an opportunity for carrying out 
the orders of the Court, whereas in this case the decree was to 
operate at once, and no time was allowed for the defendants to 
abate the existing nuisance. Besides, the [English Courts are 
not competent to alter their decrees, while in this country the 
Courts are differently constituted, and can jreview their own 
judgments. Spokes v. Banbury Board of Health (1) is an au- 
thority only apparently against me, and, if closely looked inẹp, 
will be found to support my view. There an injunction was gran 
ed on the 6th of March, but execution was postponed till the 1st 
of July. The ordew not, having been complied with by that 

P 


(1) L R 1 Ed, 4g, . 
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date, the plaintiff moved for a writ of sequestration for breach 
of the injunction. Weod, V. C., said -at page 49 :—‘ These 


gentlemen were given from the month of March to the Ist of 
July to comply with the order. The order was made in the 


. month of March, but, as has been done in several cases, know- 


ing that it requires time for matters of this kind to be carried 
into effect, the Court said they should not be bound to comply 
with the order until the Ist of July. * * * If these gentlemen 
had come before the Ist of July with a motion to ask for a longer 
time to comply with the order of the Court, it would have been 
a question, even then, whether the Court would have had power ' 
éo enlarge the time mentioned in its own decree; because it is : 
not an interlocutory order. But, at all events, that might have 
been discussed. Instead of which, they quietly let the Ist of 
July pass by.” Now it will be observed that in that.case the 
Court did not grant the defendants any further time, on the 
grounds, firstly, that it had no power to alter its own decree; 
and, secondly, that the defendants had done nothing during the 
time-which was granted to them expressly to enable them to 
comply with the order of the Court—Attorney- General vy. Pro- 
prietors of the Bradford Canal (1), Attorney-General v. Leeds 
Corporation (2), Attorney-General v. Colney Hatch Lunatic 
Asylum ‘(3), and Attorney-General v. Council of Borough of Bir- 
mingham (4). All these cases are only apparently against me, 
while in reality they support my contention. Had the defend- 
ants, when the decree was made, applied to the Court to suspend 
its execution, no doubt the application would have been granted 
at once. i 


Mr. Kennedy, contra.—The cases relied .on by the learned 
Advocate-Genergl are not only apparently, but really and sub- 
stantially, against him. .The main argument of the defendants 
infthat unless time is given they will not be able to comply ‘with 

e orders of the Céurt. But this is totally at variance with 
the defence set up by'them at the trial that they had already 

$ 

(1) L. R., 2 Eq., 71. » (8) L R., 4 Ch. App., 146. ` 

(2) L, R, 5 Ch, App, 583, ẹ ° (4) 19 W. R, 561. 


\ 


VOL. X.] ` HIGH COURT. 257 


done all that could be done, How then can they ask the Court 1872 
to give them time to do that which, if their: defence was true, Bammonun 
they had already done? It is contended that the reservatiorof |. 1% c. 
liberty to apply was made with the view of enabling the defend- 

ants to come before the Court, and that the plaintiffs had their 

ordinary remedy. But from the language of the decree it is 

quite clear that the object of the reservation of liberty to apply 

was the benefit of the plaintiffs, The plaintiffs are the only 

judges in the first instance as to whether the defendants have 

complied with the order of the Court. If the plaintiffs felt that 

the order had not been complied with, they would have to come 

to the Court, and it is for the purpose of enabling them to 

‘do so that liberty to apply was reserved. The decree could 

not be in any other form. z 


The Advocate-General was not called upon to reply. 


MACPHERSON, J.—At the time I granted the injunction, I con- 
templated the Company making alterations such as would make 
it possible for them to continue to use these workshops: and if 
I had been asked to do so, I should have granted them a reason- 
able time within which to make the necessary alterations. I 
shall therefore now give them time on their undertaking to use 
coke and to do everything in their power to mitigate the nuisance, 
and on their paying the costs of this application. They must 
use coke except when the wind is from the north, and they 
must do all that they possibly can to prevent annoyance to the 
plaintiffs. On those terms they may have three months from 
the date of, the notice they gave of this application,—that is to 
say, they may have until the 9th of April. 

Application granted. 


a 


. Attorney for the plaintiffs: Mr. Mackertich, 


Attorneys for the defendant company : - Messrs. Chantre ° ° 
Knowles, and Roberts. 
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Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Phear, Mr. Justice 
Glover, Mr. Justice Mitier, and Mr. Justice Ainslie, 


1872 WISE (Dscres-HotpeR) v. RAJNARAIN CHUCKERBUOTTY (ons or 
Dec. 16. THE J UDGMBNT-DEBTORS).* 


Limitation—Execution—Decree—Act XIV of 1859, $. 20. 


Where a decree was given for arrears of rent against two persons, and one of 

them was afterwards declared on appeal to be liable for the rents for a certain period 

eonly, and execution was taken out against him only, Aeld that the decree must be 

taken as a separate decree against each defendant for the portion for which each 

was declared to be liable, and consequently that execution proceedings against one 

` would not prevent the law of limitation applying to bar execution against thé 
. other. i 


` 


Tun facts of this case were as follows :— 

A suit was brought in 1853 by Mrs. Catherine Avathoon 
against Gourisunker Chuckerbutty and Mr. Gasper for arrears 
of rent of a putni talook for 28 years, from 1232 (1825) to 
1259 (1853). It appeared that Gourisunker was the original 
proprietor, and had afterwards transferred the talook to Gasper. 
The Munsif gave a decree for the plaintiff, declaring Gasper. 
to be liable only for the few months of 1259 (1853) during 
which he had been in possession, and Gourisunker for the rest of 
the arrears decreed. On appeal, the Principal Sudder Ameen 
of Mymensing, in 1856, modified that decree, and allowed the 
whole of the arrears claimed in the suit “ against the persons in 
possession.” The decree, which had been subsequently trans- 
ferred by sale to Wise, was then registered at Dowlutkhan in 
Backergunge for execution against Mr. Bagram, who had in the 
meantime becomé the representative of Gasper. In an execu- 
tion proceeding, Bagram was declared by the Judge to be liable 

the whole decree. On appeal by Bagram, the High Court, 
. ; 1868, held that Bagram was liable for the year 1259 (1853) 
only. 


. + 


* Miscellaneous Special Appeal, No. 148 of 1872, foom an order of the Officiating 
Judge of Mymensing, dated the 8th , Fobruary 1872, reversing an order ef che 
Officiating Munalf of that districtyedated the 4th of October 1871. 

a 
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In 1871 application was made by the decree-holder for exe- 
cution against, Gourisunker’s heirs (Gguriaunker being dead), 
and against the property left by him. á 

Gourisunker’s sons presented a petition objecting fo the issue 
of any process of execution, upon the ground, among others, that 
no steps had been taken to execute the decree against their 
father for three years preceding the application. The Munsif 
allowed the execution to proceed, on the ground that the wording 
of the order of the High Court of 1868 was not clear, and that, 
therefore, the decree-holder was not guilty of any laches. The 
Judge, on appeal, held that the decree was barred, and was not 
capable of being executed against Gourisunker’s heirs. Wisg 
appealed to the High Court. The case was heard before 
Couch, C.J., and Bayley, J., who, in consequence of the con- 
flicting decisions in Mohesh Chunder Ohowdhry v. Mohun Lal 
Strear (1) and Khema Debea v. Kumolakant Bukshi (2), referred 


(1) 8 W. B., 80. defendants, being three in number, should 
(2) Before Hr. Justice Bayley and Mr. pay to the plaintiff Rs. 60-8-6 ; and that 
Justices Blarkby, the remainder of the defendants*being 


KHEMA DEBRA AND OTHERS (DEOREE- 
HOLDERS) v. KUMOLAKANT BUK- 
SHI AND OTHERS (JuDGMENT-DEBTORS).* 


The 8rd June 1868, 

Limitation -— Execution of Decree against 
several Defendants with separate Liability. 
Baboo Issur Chunder Chuckerbutty for 

the appellants, 

The respondents were not represented, 


The judgment of the Court was deli- 
vered by 


Marker, J.—The appellants in this 
case are seeking to execute a decree, 
dated 21st March 1863, which declares 
that certain of the defendants in the suit, 
being six in number, should pay to the 
plaintiff Rs. 749-0-9; that certain 
others of the defendants, being fiven 
number, should pay to the plaintiff 
Rs. 91-8-2; that certain others of the 


seven in number, should pay the sum 
of Rs, 280-0-9; in all Rs. 1,181-5, 
which, with costa in proportion, the 
defendants were to pay according to 
their respective shares. ° 

The suit was brought by one of several 
persons jointly interested in Jand against 
his co-sharers, the ground of his &ction 
being that he had been compelled to pay 
the whole Government revenne due in 
respect of the land, and he now sought 
to recover from his co-sharers that which 
he had paid in excess of his own proper 
share, The result of the suit was that 
he got a decree in his favor in the form 
stated above. ° 

The obligation of the co-sharers in 
some way or other to satisfy this demand 
is well known, hough there has Been 
occasionally some difficulty and goke 
misunderstanding as to the exact natu 
of the obligation, the mode in which i 


* Miscellaneous Appeal, Wo. 470 of 1867, from a decree of the Judge of Rajshabye, 
dated,the 7th June 1867, affirming tin order passed by the Principal Badder Amoon 
of that district, dated the 12th January 1867, 
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the following question for the opinion of a Full Bench:— 


‘ Whether in the oaseeof such 


e 
arises, and th8 mode in which it is to be 
enforced, 

The mode in which the obligation 
arises is no longer of any importance as 
goon as it is ascertained what the obliga- 
tion is, and the mode in which it is to be 
enforced; and both the points have, we 
consider, been finally settled by the prac- 
tice and decisions of this Court in the 
following manner :— 

1. That each co-sharer fs ound to 
gefund to the one who has paid the whole 
revenue, 80 much as he ought himself to 
have paid. 

2. That this obligation is to be 
enforced by a suit against all the co- 
sharers in which the amount of their 
peveral liabilities is to be declared by the 
Court, 

It can perhaps hardly yet be said to 
be fully ascertained how the rights of the 
parties are to be adjusted, if one of the 
co-sharers should be unable to fulfil his 
obligation, but no such question arises in 
the case before us. The above two pro- 
positions were recognized in the Full 
Bench decision in Rambur Chittangeo vy. 
Modhosoodun Paul Chowdhry (a). 

Now, turning to the case before us, we 
find that, in the year 1863, the plaintiff 
attached the property of one of the seyen 
defendants who were ordered to pay 
Rs, 280-0-9. On the 27th November, 
the defendant, whose property had been 
attached, deposited in Court the sum of 
Rs, 868-0-2, being the above amount, 
together with the share of costs of this 
set of defendants and interest; and upon 
his doing _ this, the ekeoution case was 
struck off the file, by which we under- 
staged it to be meant that the attachment 

taken off, and the execution proceed- 
wes entirely put an end td. From that 
e, no further proceedings were taken 
by the plaintiff until the 21st November 
1868, when he mado an application for 


a decree as was sought to be 


the purpose of taking ont execution 
against that batch of defendants who 
were ordered to pay Rs. 749-0-9. It 
was thereupon objected that execution of 
the decree was barred under s. 20 of Act 
XIV of 1859. The plaintiff in answer 
relied on the proceedings taken against 
the former batch of defendants, the last 
step in which was taken on the 27th 
November 1866. The Principal Sudder 
Ameen, however, to whom the application 
was made, gave his opinion in a very 
clear judgment that the decree was not a 
joint one agninst all the defendants, but 
a separate one against each batch, and 
that the proceedings against one batch 
had no effect whatever towards keeping 
alive the separate decrees against other 


- batches; and he held the execution to be 


barred by limitation under the provision 
referred to. Upon appeal, the Judge of 
Rajshahye confirmed this decision. It 
now comes before us as a Miscellaneous 
Appeal, and we also think the Principal 
Sudder Ameen was right. 

It appears to na that the language of 
the decree is clear. It directs each batch 
of defendants to pay a certain sum of 
money, and there is not a single word 
in the decree which would lead us to 
suppose that it was the intention of the 
Court which passed the decree to impose 
a joint liability upon all the defendants 
for the whole amount. 

It is said that the decree must be con- 
sidered as creating a joint liability, be- 
cause the plaintiff has a right to hold all 
the defendant jointly liable for the 
amount which he has paid in excess of 
his share ; but as appears from what has 
beon already stated, this argument is 
directly opposed to the established law 
and practice of this country. In sucha 
guit as this, though all the sharers must 
be sued together, yetit is the business of 


-tho Court py its decree to apportion 


: co’! 
(a) Reference from the Judge of the Small Cause Court of Kishnagur, dated 15th April 1867, 
° 
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executed in this case, proceedings in execution against one of 
the defendants are sufficient to prevent the law of limitation 
applying to process of execution against the other.” | : 


Mr. C. Gregory, for the appellant, contended that there was 
but one decree. The same decree cannot be alive and in force 
as against certain persons and inoperative as against others. 
The question now raised was decided in Mohesh Chunder Chow- 
dhry v. Mohun Lal Sircar (1). There is no difference between 
that case and this. In Khema Debea v. Kumolakant Bukshi (2), 
the Judges proceeded upon the assumption that there were four 
separate decrees. i 


Baboo Boikanthnath Doss for the respondent.—There are two 
decrees here; see Khema Debea v. Kumolakant Bukshi (2), 
and also the passage from the judgment in Stephenson v. Unnoda 
Dossee (3), which is quoted in Mohesh Chunder Chowdhry v. 
Mohun Lal Sircar (1). Execution against one of the judg- 


the liability amongst the shareholders 
according to their respective shares, and 
notto give ajoint decree against all. 
This was done as far as it was necessary 
to do so in the present cage. 

We have been much pressed with a 
case of Mohesh Chunder Chowdhry v. 
Mohun Lal Sarcar (a), decided by 
L- 8. Jackson and Hobhouse, JJ. 
There is, no doubt, great similarity 
between that case and the present, and 
had we differed from those two Judges 


on any principles of law, we might have’ 


thought it right to send the case before 
a Full Bench. But we do not consider 
that upon any principles of law involved 
in this caso there is any difference of 
opinion whatever. The Judges in that 
case thought that the decree before them 
was joint and several, and considered 
that the joint liability of allthe defend- 
ants was kept alive by proceedings 
agninst any singleone. We do not ques- 
tion this, but in our opinion the decree 
before usis nota joint decreg as against 


t 


all the defendants. It, in fact, comprises 
four decrees against four separate batches 
of defendants, and thongh, as between 
defendants comprised in the same batch 
there is a joint liability for the amount 
which that batch has to pay, yet, as 
between the members of different batches, 
there ig no common liability. Conse- 
quently, wwe consider that the proceedings 
in execution against one batch of defend- 
ants would not have any effect in keep- 
ing the rights of the decree-holder alive 
as against defendants who belonged to 
other batches, and no proceedings having 
been taken within three years to exocute 
the decree against the batch of defend- 
ants to which the respondents belong, the 
rights of the dedtee-holder under this 
decree is, as against thesc defendants, 
barred by limitation. e 
The appeal is dismissed with costs. \ 


(1) 8 W. R, 80. 
(2) Ante, p. 259. 
(3) 6 W. R., Mis., 18 ; see p. 21 


(a) 8 W. R., 80. 


\ 
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1872 ment-debtors is not enough to keep the decree alive against the 
Wise others, e 8 : 

Ragwanary Mr C. a . Iy ` 
HUCK ER~ A à i . 
: e regory in reply 


The judgment of the Full Bench was delivered by 


Coucn, C.J. (after reading the question).—The suit appears 
to have been brought to recover arrears of rent for 28 years, 
and it appears that one of the defendants Gourisunker had 
been in possession. up to a certain time, and that then the 
possession had been transferred by sale and purchase from him 
to Mr. Gasper, and there was no joint liability. Each person 
was liable for the rent for the period during which he or she 
had occupied, and the decree was, in the first instance, made by 
the Munsif, apparently, in that form. The Principal Sudder 
Ameen appears to have modified that on an appeal, and to have 

: declared that the rent was to be allowed for the whole time 
against the persons in possession. That was in reality the same 
thing, but leaving the period for which each would be liable to 
be determined in the execution of the decree. Subsequently, 
the High Court appears from the proceedings to have declared 
that that was so, and Mr. Bagram, who represented Mr. Gasper, 
was declared to be separately liable for the rent of 1259 (1853). 
Although these persons were joined in the suit in this way, yet 
we must treat the decree as what it must have been by law, a 
decree against one person for the rent of one period, and a 
decree against the other person for the rent of another; and I 

_ think such a decree as this, although it is on one piece of paper, 
is in fact two decrees, a separate decree against each for the 
sum for which each is liable. When we come to apply to that 
the terms of a. 20 of the law of limitation,’ there is really no 
difficulty; the decree is to be kept in force against each, and 
tode treated as a separate decree against each in such a case 

. xf this, as it would in the case of ‘persons sued for contribution, 
Accause it is a separate liability, and each is liable only for his 
own share. I think that, although the decree is made in one 
suit, it is in reality and substance a separate decree against each 
for the portion for which each*is déclared to be liable. = 

b o 
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We must answer to the question which is put to us that, in 1872 
such a case as this, the proceedings are mot eufficient to prevent  Wisz 
the law of limitation applying to the other defendant. E e 


The case will go back to the Division Bench with that sorry, 
answer. 


ORIGINAL CIVIL. 


Before Mr. Justice Macpherson, 


HURRONATH MULLICK anp ornans v. NITTANUND MULLICK. j a j 
an. 


Evidence Act ( Iof 1872), ss. 13,21, cl 1, and 32, cl. T— Relevant Fact Feb. 6. 
Evidence of Family Castom—Statement in writing by a Party to the Suit who 
is dead— Admission. 


* 


In a suit to establish the existence of a family custom, the plaintiffs offered in 
evidence a deed containing a recital that the custom of the family was as alleged in 
the plaint, and a covenant to do nothing contrary to it. The deed was executed = 
before action brought by the present plaintiffs, and also by a plaintiff who had died 
gince the institution of the suit and, as the plaint alleged, by “a considerable 
majority” of the family, but the defendant was nota party to it. Held, that th® deed 
was admissible as evidence on behalf of the plaintiffs, though they could themselves 
be called as witnesses ; but that, though admissible, the custom as against the defend- 
ant must be proved aliunde. 


Tue plaintiffs and the defendant in this case were destendants 
of two brothers who, some two hundred years ago, had 
established certain idols. These idols had, for many years, Been 
kept up, and their worship maintained by the various families 
descended from the original founders, each of these families in 
rotation being entitled to the custody of thé idols and to a 
pallah or turn of worship. It was alleged in the plaint that the : 
majority of the descendants of the founders had always lived in 
Calcutta, and that, by the custom prevailing jn the family, the 
idols could not be removed from Calcutta, but must be kept in 
the house in Calcutta of the person who for. the time had the 
pailah. The defendant, on his pallah commencing last Octobe, : 
proposed to remove the idols to his house at Bhagmuree, out of 
Calcutta, bin pee the present suit was brought for the 
purpose of having it “declared that the custom alleged in the 
plaint prevailed in the family, and of one an injunction to 
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restrain him from, doing so. An interim injunction had been 
granted by Pontifex, æ., and the suit now came on for final 


disposal. 
It was proposed, on behalf of the plaintiffs, to put in as evi- 


* dence of the alleged custom a certain deed of agreement under 


seal, executed in June 1871 by the plaintiffs and “ a consider- 
able majority” of those entitled to pallahs, in which, after 
reciting that the custom of the family was as alleged in the 
plaint, they covenanted with one another not to remove the idols 
from Calcutta during their respective pallahs. The defendant 
was not a party to this deed, and one of the plaintiffs, Shama 
Churn Mullick, who had joined in the execution of the deed, 
had died since the suit was instituted. 


Mr. Kennedy and Mr. Lowe for the plaintiffs. 
Mr. Woodroffe and Mr. W. Jackson for the defendant. 


Mr. Kennedy, for the plaintiffs, contended that the deed was 
admissible under the Evidence Act, I of 1872, ss. 13 and 32, cl. 7. 
Shama Churn was a party to the suit, and he ig now dead. This 
must be taken to be a statement by him relating to a transaction 
by which a custom was recognized. Itis clearly ante litem motam, 
[MACPHERSON, J.—You may perhaps put in the recitals as 
being a statement by one of the plaintiffs who is now dead, but 
the only effect of that will be that what he states in the plaint 
will then appear as evidence given in the box.] It will be for 
the Court to give what weight it pleases to it, but I submit that 
the whole deed is clearly evidence. 


Mr. W. Jackson, for the defendant, objected to the reception of 


the deed in evidence, 
l i Cur. adv, vult. 


Phe following was the judgment on this point : 


IMaopuERson, J.—sBesides calling some of the plaintiffs and 
dae of their priests to prove that the right to remove the idols has 
never before been either exercised or claimed, Mr. Kennedy pro- 
posed to put ina deed of agreement uader geal, executed in Jt une 
1871, by (as the plaint says) “% considerable majority” of those 
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entitled to pallahs, including the plaintiffs. That deed recites 
the custom of the family to be as now allegedin the plaint; and 
those who signed it covenanted with one another not to remove 
the idols from Calcutta. The defendant was not a party to this 
deed, and its reception in evidence was objected to on his behalf 
by Mr. Jackson. I said, at the trial, that I would receive 
the recitals, as being a statement in writing made by one of 
the plaintiffs, Shama Churn Mullick, who might have been 
examined as a witness had he not died since the suit was in- 
stituted. I thought that the recitals were, under s. 13 of the 
Evidence Act, read together with a, 32, cl. 7, receivable as state- 


ments made by Shama Churn, he being now dead. Mr. Kennedy» 


however, pressed for the admission of the whole deed, together 
with evidence of the circumstances under which it was executed. 
He relied on s. 13 of the Evidence Act, and contended that as 
the question is as to the existence of a right or custom, the 
execution ‘of this deed is a “ relevant fact,” as being either a 
e transaction by which the right or custom in question was 
? “ * * recognized and asserted” under cl. (a of 
s. 13, or as being a particular instance in which the right or 
custom was * =*= * * recognized” under cl. (b). At 
first, I thought the deed inadmissible, except as a statement made 
by Shama Churn, the defendant not being a party to it, and being 
in no way bound by it. And it certainly is rather startling to 
find that when a set of plaintiffs come into Court claiming a right 
by custom as against a defendant, a declaration by them among 
themselves (but behind the back of the defendant) that they have 
the right, and a covenant contrary to it, are admissible as evidence 
on their behalf. Such an assertion of right, it at first sight ap- 
peared to me, could be placed no higher than an “ agmission,” 
which (s. 17) is defined to be “a statement, oral*or documentary, 
which suggests any inference as to any fact in issue or relevant 
fact,” made by a party to the proceeding, and which is ordinari] 

(s. 21) not admissible on behalf of the person who made ? 
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But by cl. 1 of s. 21, “an admission may be proved, by or on` 


behalf of the person making it, when it is of such a natare that, 

if the person making it were dead, it would be relevant as 

between third persons under s. 32> And further considera- 
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fiori of the matter has made me come to the conclusion that 
I must admit this deed, as being in strictness’ admissible on 
behalf of the plaintiffs generally: for in admitting the recitals 
as a atatement made by Shama Churn Mullick, I held them to 
be relevant under s. 32: and it almost necessarily follows that 
I must admit the deed on behalf of the plaintiffs, though they 
can themselves be called as witnesses, and though the deed 
amounts merely to a statement by them of their own view of 
their case. 

Practically, however, it makes little difference whether the 
deed, or any portion of it, is admitted or rejected. Whether it 


"is or is not evidence under the new Act, it is manifest that a 


d 


mere statement by the plaintiffs and others, forming “a consi- 
derable majority” of those interested, a few months before action 
brought, that they have this right and will uphold it, is worth- 
less, a8 against a third party, as evidence that they do in fact 
havé the right which they assert they have. It is none the less 
worthless because made, as in the present instance, on the occa- 
sion of a settlement among themselves of questions and difficul- 
ties which had arisen. In my opinion this deed, when admitted, 
leaves the plaintiff’s case exactly where it was: for it shows no 
more than that, whereas the plaintiffs, in October 1872, filed the 
plaint now before me, asserting that a certain right exists and 
preying that the defendant may be restrained from infringing it, 
they in June 1871, signed a deed in which they (as amongst 
themselves) asserted this same right and bound themselves to 
respect it. Whether, as against the defendant, they have or 
have not the right claimed remains unaffected by the deed, and 
must be proved aliunde, 


Attorneys for the plaintiffs: Messrs. Beeby and Rutter. 


¢ ` 
g Attorney for the defendant: Mr. Olver. 
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Before Sir Richard Couch, Kt, Chief Justice, aad Mr. Justice Markby. 


PROSUNNO COOMAR GHOSE (Dzrsenpant) v. TARRUCKNATH 
SIRKAR (Prarnrrr). 


Hindu Law— Will— Gift absolute to Widow— Disinheriting of Sons. 


A Hindu died, leaving a widow, two infant sons, and a daughter, and having made 
a will in English, of which the following is the material portion :—“ I giyo, deyise, 
“and bequeath unto my wife Z D and her heirs and assigns for ever all my real and 
personal estates and effects, and do appointimy said wife sole executrix of this 
my will” Held (reversing the decision.of Macpherson, J.) thatthe wife-took an 
absolute estate with full power of alienating the property, and not merely as 
trustee and manager for the infant sona. 

It is not necessary that there should be an express declaration of the testator’s 
desire or intention to disinherit his sons if there is an actual gift to some other 
persons expressed in clear and unequivocal words. 


APPEAL from a judgment and decree of Macpherson, J., 
dated the 5th of June 1872, 


The facts.of the case appear fully in the judgment of 
Macpuurson, J.—The subject of dispute in this suit is 
cettain property which originally belonged to one Hurronundo 
Sirkar. The plaintiff and the defendant are both grandsons of 
this Hurronundo, but, unfortunately for the defendant, according 
to Hindu law, occupy very different positions, the plaintiff being 
the son of a son, while the defendant is the son of a daughter. 
Hurronundo Sirkar died in 1833, leaving a widow Luckymoney 
Dossee, and two sons Shamachurn and Woomachurn, and a 
daughter Raymoney. Shamachurn died in 1849 without issue, 
but leaving a widow named Rampreosi Dossee, who died in 1855 
or 1856. Woomachurn died in 1854, leaving one son, the 
plaintiff. Raymoney, the daughter of Hurromundo, is still alive, 
and the defendant Prosunno Coomar Ghose is her son. ` 
Supposing, Hurronundo Sirkar to have,died intestate, so that 
his sons Shamachurn and Woomachurn succeeded to his property, 
according to the ordinary rule of Hindu law the whole estate 
would now belong fo the plaintiff, to the exclusion of the 
defendant: for Shamachurn and Woomachurn would have 
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1872-78 taken in equal shares. On the death of Shamachurn, his widow , 
Frosuxxo Rampreosi would have taken a widow’s life-interest in his share 
Goss of he estate ; upon her death his mother Luckymoney would 
Taos have succeeded ; and on Luckymoney’s death the share would 
have gone to the present plaintiff as the next heir of Shamachurn. 

But the real state of the case, however, is that Hurronundo 

Sirkar died leaving a will, and the defendant Prosunno Coomar 
Ghose contends that under that will his whole estate vested 
absolutely in Luckymoney, to the éntire exclusion of his 
children, and that Luckymoney Dossee in her lifetime made 

a gift to him (the defendant) of the six-anna share of the 

family dwelling-house, which is the subject of this suit. There 

is no doubt that the question which has been raised is one of 

great importance to Hindus, as bearing upon the question of the 
principles upon which the Courts ought to act in construing 

wills made by Hindus, 

Hurronundo Sirkar made a will in English, which was 
apparently prepared by an English attorney, but which is signed 
by the testator himself in Bengali. It consists of only a few 
lines, and the following is the material part of it:—“ I give, 
devise, and bequeath unto my wife Sreemutty Luckymoney 
Dossee and her heirs and assigns for ever all my real and 

i personal estates and effects, and do appoint my said wife sole 
executrix of this my will,” 

Luckymoney Dossee, in February 1834, obtained probate of 
this will from the Supreme Court, and from that time onwards 
until her death in October 1858, she had the control and manage- 
ment of the property left her by her husband, and dealt with it 
as if it was herown. At the same time, however, her sous 
Shamachurn and Woomachurn, who were young children at the 
time of the deatlf of their father, always lived with her, and sub- 
stantially had the ‘enjoyment of this property along with her; and 
on’ the evidence of the defendant Prosunno Coomar himself, it 
Appears that Shamachurn and Woomachurn, after they attained 
to years of discretion, used to assist her in the management of 
the property, although everything was done in her name. 

Luckymoney, on one or two oceasions, sold portions of the 

property which belonged to’ Hurronundo’s estate; and on these 
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occasions the conveyances seem to have been made by her, _ 1872-78 
One of these conveyances, a Bengali bil of bale, dated the 8rd oF sepa ail 
of February 1849, has been put in, and in that she states that ae 
she sells the property, her husband having given a “ torneynama TanwvoKnaris 
will” in her name. While this bill of sale was given by 
Luckymoney as being the person having the right to convey, 

it is to be noticed (and it is a material fact) that Shamachurn 
and Woomachurn, the two sons, who were the natural heirs of 
Hurronundo, sign the conveyance as witnesses, a proceeding 
well understood among natives as indicating that these sons, 
being parties having an interest, gave their consent to the sale 
befng made. 

Shamachurn’s widow Rampreosi having died, we find that 
very shortly thereafter Luckymoney executed a deed of gift 
to the defendant Prosunno Coomar Ghose of the property which 
is the-subject of this suit, That deed of gift is dated the 18th 
of October 1866, and in if the property is described as being 
property “ which was given (to me), and has been held and 
enjoyed by me up to this time.” Two or three months before 
her death, Luckymoney made a will, which is useful as showing 
what she considered to be her position with reference to this 
property. She says:—‘* My husband, the late Huyronundo 
Sirkar, having made a will on the 22nd day of September of 
the English year 1833, granted all his moveable and immeve- 
able property to me. Thereafter, upon his death, I, having 
obtained the whole of his property by virtue of his will, am 
possessing and enjoying the same from that time up to the pre- 
sent as owner of the right of gift (and sale thereof), and I have 
alienated some of these properties.” ‘Then she says that she 
has already given out of the properties granted by her husband 
n six-anna share of the family house to the defendant Prosunno 
Coomar Ghose by deed of gift, and she goes ọn to bequeath<¢he 
remaining immoveable properties which she then had, and her . 
entire moveable property to her son’s son Tarrucknath Sircars 
She then proceeds to appoint the defendant Prosunno Coomar 
Ghose as executor aed manager during the plaintiff’s minority, 
and “to declare that the whole estate should go to Prosunno 
Coomar Ghose absolutely, in the evemt of the plaintiff dying. 
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_ 1872-78 a minor without issue, or of his renouncing the Hinda reli- 
Prosunno gion, @ e 
Coomar 


Giroan, This will confirms the view that A herself consi- 
Tagrucxwar dered that she was absolute owner of the property, and had the 
SIRKAR. 
right to dispose of it at pleasure; and I have no doubt the 
whole family thought the same thing. Thus we find that, 
during the minority of the plaintif, bis brother filed a bill in 
equity in the Supreme Court against the present defendant 
Prosunno Coomar Ghose, the object of which was merely to 
have Luckymoney’s will construed, and to have an account of 
her estate taken, no question being raised in that suit as to the 
fights of Luckymoney under Hurronundo’s will, or as to ¢he 
rights of the plaintif as heir of Hurronundo, or of Shama- 
churn. These proceedings are only material now, as showing 
that some years ago the plaintiff's mother and guardian did 
practically treat Luckymoney as having a good and absolute 
title under the will to the property of Hurronundo Sirkar. 

The plaintiff attained the age of eighteen years, as he states in 
his plaint, sometime in the year 1871; and, taking advantage of his 
exemption from the ordinary provisions of the law of limitation 
by reason of his minority, he now seeks for a declaration that 
Luckymoney did not, under the will of Hurronundo Sirkar, 
become the absolute-owner of the property, and that she had 
no sight to alienate any porfion of it, or to give to the defend- 
ant the six-anna share of the dwelling-house which she gave 
‘by the deed of the 18ih October 1856. The plaintiff’s contention, 
in fact, is that although, according to the literal meaning of the 
words used in Hurronundo’s will, the whole estate of Hurro- 
nundo Sirkar was given to Luckymoney absolutely, still, on 
the proper construction of the will, that is to say, if the will 
be construed not with reference to English law, but with refer- 
enge to Hindu law, and to the habits and customs of the 
Hindus, the Court ought to hold that the will gave her no 

gabsolute interest, but merely appointed her to be trustee and 
manager of the estate for the benefit of the sons of the testator. 

I think that the plaintiffs contention,is right, Considering 
that the will is the will of a Hindu; considering that he 

e had at that time two infant sons; and considering that there is 
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no expression or indication anywhere of a desire to disinherit 
his sons, and -that there was no reason why he should desire sosuxxo 

to disinherit them, I think L must assume that he did not mean to 
disinherit them, and that the will must be read as merely making TARRUGKNATH 
over the property to the wife to be held by her in trust for the 


infant heirs. 


I agree with Phear, J., in what he says in his 


judgment in the case of Rooploll Khettry v, Mohima Churn 


Roy (1), (decided on the 12th September 1870). 


(1) Before Mr. Justice Phear. 


ROOPLOLL KHETTRY AND aNoTHER V. 


MOHIMA CHURN ROY. 
The 12th Sept. 1870, 


Kisto Cuounpue Daas, a Hindu, 
died in March 1864, possessed, amongst 
other property, of a house No. 8/12, in 
Rajah Gooroodass’ Street, and leaving 
him surviving three sons, Radhanath 
Dass, Bonomally Dass, and Troylucko- 
nath Dass. In February 1862, Kisto 
Chunder made a will, of which he appoint- 
ed Radhanath executor, and which was 
to the following effect :— 

“ I, Sree Kisto Chunder Dass, execute 
this willndma, or testamentary instrument, 
to the following purport or effect :— 
I being very ill, and my body being 
inconstant and mortal, knowing this, in 
my sound mind Imake my will. The 
whole of my estate, both renal and 
personal, and the existing shop which I 
have, you are the proprietor and owner 
of the whole, and I haye appointed you 
my executor, that is to say, my attorney. 

You will supply the expenses of the 
household, and will supply the food and 
raiment of the family, and carry on the 
existing shop ; and will perform as usunal 
the religious observances of the family, 
ond you will further perform the wor- 
ship of Eshur Sreedhur Thakoor in the 
manner in which it is now being done, 
and you will perform my shraddhs, &c. 
The whole of the religions acts, and the 
protection of all the real gond personal 
estate, will be attended to by you, and 
you will conduct the existing shop, and 
collect all dues and pay all debts. All 


I thiok 


power is vested in you. Whatever you 
do, I agree to; no one olse has any pow- 
er left to him, and I am making my will 
in sound mind. If, after my decense, 
any other of my heirs object to this will, 
the same is inadmissible and void, and 
you will pay the undermentioned legacies 
to the undermentioned parties :— 

Sree Ramkanaye Dass, station Chur- 
ruckdangah, Particulars of legacies.” 
(After the witnessing clause, came a 
list of the legacies.) “Thakoor Soor, 
&e., Rs. (25) twenty-five; purohit or 
family priest, Rs. (10) ten. You will 
give to my eldest daughter, Sreemutty 
Ranee Dassee, Rs. (200) two hundred. 
You will give to my second danghter, 
Sreemutty Woomasoondoree Dassee, Rs. 
(160) one hundred and fifty? Yon will 
give to my youngest daughter, Sreemutty — 
Teencowrie Dassee, Rs, (150) one hundred 
and fifty.” 

After Kisto Ohunders death, Radha- 
nath applied for probate of his will, but 
a caveat was entered by Bonomally, An 
arrangement was then come to betweon 
the two brothers, whereby it was agrecd 
(inter alia) that, if Bonomally would 
withdraw his opposition, Radhanath 
should pay him Rs, 8,000 and the costs 
incurred by him,; that Bonomally should 
release his claim against the house No. 
8/12; but that, notwithstanding the 
devise to Radhanath, the house shog(ld 
remain the joint property of the three 
brothers. The release by Bonomally wa 
drawn up and engrossed, and a decree 
by consent passed in favor of Kisto 
hunder’s will. Radhanath, however, 
paid only Rs. 1,300 of the Rs, 3,000, and 
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it impossible to assume that a Hindu means to disinherit his 


only sons when there s no express declaration of his desire or 


+ 

the release iff, consequence was never 
executed. In August 1866, Radhanath 
died, leaving a son, Megnath Dass, and 
his two brothers, Bonomally and Troy- 
luckonath, him surviving, and having first 
made a will, the material portions of 
which were as follow :— 

“TY, Sree Radhanath Daas, inhabitant 
of Rajah Gooroodass’ Street, in the city 
of Oalcutta, endite this ‘unl putro’ to the 
following effect :— 

e For the last three months I am ill 
and laid up in bed. We cannot tell what 
may happen to the human being at any 
time, consequently I, of my own desire, 
write this ‘will puiro,’ appointing Sree- 
man Troyluckonath Dass, the youngest 
brother, my executor, that is ‘torney,’ as 
get outin the following clauses. You, 
brother, will perform all the business 
accordingly sm 

ls Clause,—The saba (service, wor- 
ship) of my ancestral Sree Sree Esbur 
Sreedhar Thakoor, which is in my ances- 
tral batee (house, premises), will be per- 
formed as has been done theretofore. 

2nd Chiuse.—My (2) two widow 
sisters, Sreemutty Ranee Dassce and Sree- 
mutty Woomasoondoree Dassee, will 
remain as they now are in my ances- 
tral batee. They will get food and 
raiment as they now get from my family. 
No person will be able to oppose the 
game. Should they not agree with my 
youngest brother, then they will monthly 
got Rs. (6) six for their food and raiment, 
that is, each one of them Rs. (3) three a 
month, 

3rd Clause. -With wthe rent of the 
tenanted batee which is in the Aheerkee 
(red or hind portion òf house) of the 
decestral dwelllng-honse, the saba of Sree 
Sree Eshur Sreedhur Thakoor will be 
“nerformed, and the tax of ihe nọ batee 
paid; and from the proceeds of the gar- 
dens situated in Belgachia, in Zillah 
24-Pergunnehs, the family expenses wil 


be paid, Pas 


4th Clause-—There is in Rajah 
Gooroodoss’ Street the ancestral tenanted 
batee No. 8/12 recently purchased in the 
name of my father, deceased, and newly 
built, from the rent of which the tax 
should be paid first ; and whatever money 
remains, the whole of it will be paid 
towards the family expenses and other 
disbursements set out in the following 
clauses, excepting which no other expense 
will be incurred as a charge therefrom. 

7th Clause.—The white thread trade, 
which was formerly carried on in my 
own name with Sree Ramkanaye Dass 
and Sree Troyluckonath Dass has been 
closed a long time ago, and each party 
has taken his own share. Subsequently 
a trade is now going on with Breejoot 
Oroon Chunder Ghose in Burra Bazar. 
The debts and credits you will pay, and 
realize all. 

8th Clause.—Before this my second 
brother brought an action in the High 
Court against us, which, having been 
subsequently settled with him amicably, 
I gave Co.’s sicca Ra. (1,300) thirteen 
hundred to the brother, and paid his 
vakeel costs in full. Co.’a Ra, (2,000) 
two thousand are still due to him. Should 
you be unable to pay the same from other 
means, then you will either mortgage or 
sell the new batee No. 8/12 in Rajah 
Gooroodass’ Strect, and pay his Ra, 
(2,000) two thousand, and take a release 
written by him, ° 

10th Clause—I have gradually bor- 
rowed from Sreemutty Bindoobasini 
Dassee Co.’3 Ra. (1,100) eleven hundred, 
which said rupees I have paid towards 
the debt of the present shop, and for 
eother debts and for the expenses of the 
illness. Should you be unable to pay 
the rupees from other means, then you 
will either mortgage or sell the dates 
No. 8/12 in Rajah Gooroodass’ Street, 
and pay the*debt to the said Daasee.” 

Troyluckonath applied for prdBate of 
this wil], the application being opposed 
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intention to do so, and when no cause is shown why he should 


have such a desire or intention. 


by Mognath, the son of Radhanath, but 
the Court, on the 13th May 1867, decreed 
in favor of the will, and granted probate 
to Troyluckonath, | ; 

Pending this suit, and prior to decree, 
Bonomally and Megnath, on the 26th 
March 1867, mortgaged their two-thirds 
share in the house No. 8/12, RajahGooroo- 
dass’ Street, to the defendant, and default 
having been made in re-payment of the 
mortgage-debt, the defendant, on the 6th 
January 1868, obtained a decree for 
payment thereof, or sale of the mortgaged 
piemises, Before this, on the 17th 
August 1867, Troyluckonath mortgaged 
the house to the plaintiffs to secure the 
re-payment of Rs. 6,500 which he had 
borrowed from them for the purposes of 
Radhanath’s will. Upon his failure to 
repay the money at the time stipulated, 
the plaintifs instituted a suit for fore- 
closure, and obtained a decree absolute 
for foreclosure on the [5th July 1889. 
Afterwards, on the 9th September 1869, 
the plaintifs obtained a decree for 
possession, and at the time of this suit 
were in possession of the premises. 

The snit was brought by them against 
the defendant, the mortgagee of two- 
thirds of the house. In their plaint the 
plaintiffs alleged that the defendant’s 
mortgage and decree threw doubt and 
suspicion on their title, and that their 
possession was disquieted thereby, and 
would be still farther disquieted by the 
intended sale by the defendant under 
his decree. They, therefore, prayed for 
an injunction to restrain the defendant 
from proceeding to a sale, and that he 
might be compelled to enter up satisfac- 
tion of his decree, and to bring hig 
mortgage into Court for cancellation. 
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Mr. Kennedy and Mr. Piffard for 
the plaintifs. 4 


Mr. Woodroffe and Mr. Evans for the 
defendant, 
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vered by 


Preak, J.—Mr. Kennedy put the case 
before me as if it belonged to that class 
in which a Court of Equity will interfere 
in favor of a plaintiff by causing deeds 
or documents to be delivered up and 
cancelled, in order that they may not be 
used to the prejudice and danger of the 
plaintiff, and form, as it is said, a cloud 
on his title. The principle which 
governs the Court iu auch cases is gome- 
times expressed in the phrase “quia 
timet,” and these words sufficiently 
indicate the nature of the mischief for 
which the remedy is given. I may 
expound them by saying the Opurt 
furnishes its aid in cases of this kind to 
remove outof the way instrumenta which 
really are void or inoperative, for fear 
they might at some fature time be dsed 
to the prejudice orinjury of the plaintiff, 
when the necessary evidence sufficient 
to invalidate them may be lost. It 
appears to me that the present case does 
not fall within that class. There is here 
an existing conflict between the parties 
of a substantial character, and I thjnk 
this suit is in no sense a de bene esse pro- 
ceeding. It is, in trath, one with which 
we are exceedingly familiar on the other 
side of this Court. A plaintiff declares 
that he is in possession of property, the 
subject of the suit, and that he is right- 
fully entitled to it: and he complains 
that the defendant sets up a hostile title, 
and under cover of that title is commit- 
ting some overt actof wrong against him, 
the plaintiff; and on this ground Qe 
plaintiff asks for a declaration of right 
against the defendant, In’ the present? 
case the plaintiffs seek to have the 
document delivered up and cancelled. 
They do not precisely ask here for a 
declaration of right, but they pray that 
the defendant may be restrained by 
injunction from proceeding to sell the 
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he may be compelled to bring his mort- 
gage-deed into Court and have it cancelled. 
It appears to mein this state of things 
‘that if is incumbent on the plaintiffa to 
prove first their possession, and next the 
title on which they rely. 

I think they have sufficiently made ont 
their possession. It seems to me on the 
evidence pretty clear that the plaintiffs are 
now in enjoyment of the rent and profits 
of the house which is the subject of suit. 

Then comes the question of title. I 
may shortly say, the plaintiffs allege they 
got this property by a mortgage, carried 
to foreclosure, from Troyluckonath ; that 
Troyluckonath made the mortgage to 
them by virtue of powers which he obtain- 
ed as executor of and under the will of 
Radhanath Dass, and that the mortgaged 
property had been devised to Radhanath 
by*his father Kisto Chunder, who had 
himself originally acquired it. Now, 
assuming for the moment that Radha- 
nath became the actual proprietor of 
this house by virtue of hia father’s will, 
the powtrs which Troyluckonath pre- 
tended to exercise came to him solely 
through the will of Radhanath; and 
thia will rons in the following terms :— 
(His Lordship read the first three clauses 
of the will, and continued).—Then comes 
the 4th clause, and this no donbt dig- 
tinctly gives authority to the executor 
to deal with this particular property, 
No, 8/12, for the specific purposes after- 
wards mentioned in the will. It does also, 
however, contain thig declaration, namely, 
that “ the whole of the proceeds will be 
paid towards the family expenses and 
other disbursements a&t out in the follow- 

eing clauses, excepting which no other 
expense will be incurred as a charge 
therefrom.” . Afterwards the 8th clause 
says to the executor :—‘Should you be 
unable.to pay the same (1. e, Ra. 2,000 to 
the testator’s second brother, Bonomajly) 
from other means, then you yil either 


i 


on the question. . 


mortgage or sell the new batee, No. 8/12, 
in Rajah Gooroodass’ Street.” Again, 
the 10th clause gives power to the execut- 
or to mortgage the same for the purpose 
of obtaining funds to pay the debt of 
Rs, 1,100 to Bindoobasini. The two 
passages I have now read thus give distinct 
authority to Troyluckonath, if necessary, 
to mortgage the premises which are the 
subject of suit, to secure a sam in the 
aggregate amounting to Rs, 8,100. The 
plaintiffs mortgnge is for a much larger ` 
sum than this (I think for Rs. 6,500). 
If, thereforé, Troyluckonath’s powers 
were limited by these two passages, I 
think it would have been ultra, vires 
on his part to execute the plaintiff's 
mortgage. There is, however, another 
clause which I have not yet mention- 
ed, t4.,the 7th, and I think Mr. Ken- 
nedy rightly attached to this considerable 
importance (reads). Mr. Kennedy argued 
that this was a direction to the executor 
to pay the testator’s debts, at any rate the , 
debts of this ‘particular concern, ont of 
the testator’s estate, Now, if this be go, 
Iam not disposed to say that the law 
which this Court administers in regard 
to the estates of Hindus would oblige 
a purchaser from the Hindu execntor to 
gee to the exact amount of the debts 
which the testator directed him to pay, 
or even to make enquiry whether any 
auch debts actually existed. It wonuld,. 
I think, be inconvenient in practice if the 
purchaser was obliged to look furthor 
than the wiļ}l itself; and if that will 
gave the executor or trustee the authority 
to pay debts ont of the estate, I should | 
be disposed to say the purchaser might - 
Gafely rely on the executor’s power ‘to 
convey : and therefore I think Mr. Kenne- 
dy’s argument on the effect of this 7th 
clause is good to the extent of proving 
that Troyluckonath under this will had 
e 


(17 13 Moo. L A., 209; S. CPs B. L. 
R, P. C., 67. 
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As I am of opinion that Luckymoney was merely a trustee 
or a manager for her sons, the question @tise8 whether Wooma- 


power to make the mortgage to the plaint- 
iffs which is the basis of the plaintiffs’ 
title. 

But then comes the question, which is 
of cardinal importance’ in this case, and 
which I think both sides have considered 
to be critical i. e. had Radhanath power 
to make the will, which I have just read 
and referred to, so as to give Troylucko- 
nath the power to sell or dispose of the 
whole property, which is the subject of 
suit? If he had, then hegot his power 
from Kisto Chunder by the will of 1862. 
Now, this will is as follows :—(His Lord- 
ship read the will as set forth above, and 
continued). ‘It is contended that this will 
gives the whole proprietary right in the 
property, which is the ‘subject of it, to 
Radhanath. It is directed to Radhanath, 
and the first clause runsas I have read. 
But if this will is to be constrned in the 
way the plaintiff asks to have it construed, 
it has the effect of disinheriting two 
ont of the three of the testator’s song, 
without a single word expressive of his 
intention todo so. It seems to me going 
a very long way to suppose that a Hindu 
father would disinherit two of hig sons 
without assigning a shadow of a reason 
or motive after a fashion of this sort. 
And it is remarkable that the testator 
makes substantial legacies to each of his 
three daughters, while he does not even 
mention in any way the second and third 
sons, Bonomally and ‘Troyluckonath, 
Now, not a single suggestion has been 
made from beginning to end of a reason 
why the testator should disinherit these 
two sons, or why he should give the 
whole property to his eldest son, sub- 
stantial legacies to his three daughters, 


‘and yet leave Bonomally and Troylucko- 


nath without the slightest mention. 
I think a little closer looking at the 
will clears up the mystery, and shows 
that he did not disinherit any of his ckil- 
dren atali. Itis tne he has given his 


whole estate, real and personal, to his 


" 
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e 
eldest son, as mentioned ; but what is he iat ceed 
to do with it? Not to apply ittohis Sigmar. 
own purposes : he is not left the freedom 
of a proprietor: he is told to supply the 
expenses of the household, food, and 
raiment of the family ; to carry on the 
existing shop; to perform the religious 
observances of the family as usual; to 
perform the worship of Eshur, &e. ; to per- 
form the testator’s shrdddk ; and one or two 
of these directions are repeated a second 
time. I have not the smallest doubt that * 
the testator meant that all his children 
should take the benefit and advantage of 
this property as an united Hindu family; 
and so far as he constituted Radhanath 
mdlik, it was as trustee for himself and 
the other members of the joint family. 

And what have been the facts since 
the death of Kisto Ohunder in this re- 
spect ? Indisputably the members of the 
family have lived together as a joint 
family, even during the time when the 
contract was going on between Bono- 
mally and Radhanath in respect of 
this very will. “We have it in evidence, 
and it is, I think, not disputed by 
the plaintiffs, that when Radhanath first 
pat forward this will and claimed ẹx- 
clusive rights under it, there was in- 
stantaneous opposition raised by Bono~ 
mally, and I believe also by Troylucko- 
nath. When he applied for probate, 
caveats were entered, and in the end 
probate was consented to by Bonomally 
and Troyluckonath upon certain terms 
of agreement. Hither Mr. Kennedy or 
Mr. Piffard, on behalf of the plaintiff —I 
forget which—expeessed much anxiety 
that I should not take this agreemagt 
between the members of the family as in 
any way modifying the disposition made® ” 
by will. Ido not think that that agree- n 
ment can in law have any effect in modi- 
fication of the will itself, butit may have 
very considerable effect as a contract oblig- 
ingsRadhanath to exercise such powers as 
he got under the will in fayorof a mem- 
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1872-78 churn, through whom the plaintiff claims, having lived up to 
YRosusmo 1854, which was måny Years after he became of full age, it can 
SOPS bê said that he, by not contesting the matter with his mother 
TASSOR SATE WAS at the time of his death barred by. limitation. For, of 
course, if Woomachurn was barred, the plamtiff would be 


ber of the family. Several lettere which 

passed between the attorneys of the dis- 

puting parties were admitted in evidence. 

From these it ig very clear for what 

terms the parties were stipulating. These 

letters led up to a conveyance or release, 

engrossed but not executed, which, at the 

etime when it was offered I thought 
inadmissible for want of registration. 

I now think I was wrong on that point ; 

because it has been made to appear since 

that that document, although in form an 

absolute cenveyance or release of pro- 

perty, was of design not executed by the 

parties, and did not in any way represent 

an actual instrament of title. Even- 

tually, however, the vivd voce evidence 

of Troyluckonath supplied the materials 

which the exclusion of this deed at first 

prevented from coming before the Court. 

And these materials are, I think, valuable 

for the right understanding of Radha- 

nath’s ovfn will. It seems to me very 

certain, on the whole of the evidence, 

thgt whatever doubt there might be in the 

beginning among the children of Kisto 

Chander with regard to the effect of their 

father’s will, Radhanath agreed to hold 

the property for the benefit of himself 

and brothers jointly, and that the negotia- 

: tion for the conveyancé and release stood 
entirely on this footing; and not only 
that, but, as a conveyance or release was 
never executed, the brothera continued 
all along (certainly up to the date of 
the plaintiff’s mortgage) in the joint 
enjoyment of this” property. The 
© evidence seems to me all ene way on that 
point, and I myself don’t doubt, even 
from Rooploll Khettry’s own testimony, 
that he was entirely aware of that fact. 
He and his advisers disregarded it and 
relied solely upon the title which cquld 
be given by Radhanath’s yill, because 


a 


they thonght that that was sufficient in: 
law to give a valid foundation for the 
plaintif’s mortgage. And when we look 
to the terms to Radhanath’s will by the 
light of the facts which I have just 
mentioned, it is clear enough. I think 
that will was written in view of them, 
and on the footing of that which had 
taken place between the brothers. He, 
like his father, disposes of the property 
for the benefit of the family. He speaks 
of the family as “we” and “us;” and 
he mentions them all by name, excepting 
Bonomally, as members of the family. 
And Bonomally he treats as an out- 
sider (reads the 8th clause.) Yt is, I think, 
‘quite clear that he looked on Bonomally 
as having separated and agreed to give 
up his share of the property for the con- 
sideration there referred to; and on that 
footing he directed Troyluckonath as 
trustee and manager of the property to 
dispose of it for the benefit of the other 
members of the family, exclusive of Bono. 
mally. But Bonomally had not in fact 
given up his share. He had abstained 
from executing the conveyance or release; 
and had remained in continnons joint 
enjoyment of the property with his 
brothers: and it appears to me that, from 
the time of Radhanath’s death up to the 
date of the execution of the plaintiffs 
mortgage, Bopomally was entitled to his 
one-third share of the property. If this be 
right, the plaintiffs are clearly not entitled 
to have the defendant, who claims from » 
Bonomally, restrained from dealing with 
the property in the way he proposes. I 
have said enough to show in strictness 
that this suit should be dismissed. I 
ought, however,’ to add that I think 
Radhanatl’s will is conclusively proved, 
and the other willis proved by ®nsent of 
the parties. 


t 
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barred now. I think that, under the circumstances, Wooma- 1872-78 
churn was not barred. Luckymoney w&s if the position of a {RosusNo 
‘trustee, and although the property stood in her name, and Was Grosz 
dealt with as belonging to her, her possession and enjoyment Tageconware 
were not adverse to her sons; for, it is admitted, that they lived 
_ with, and were supported by, her, and, in fact, that, after they 
‘attained their majority, they managed the property for her. 
It is noticeable that the gift from Luckymoney to Prosunno 
Coomar Ghose was not made until the death of both the sons 
and of Shamachurn’s widow. It may well be that Lucky- 
money, who up to that time dealt with the estate as manager 
for her children, might have thought that, her sons and the 
widow of Shamachurn being dead, there was nothing unfair in 
her falling back on the terms of the old will and giving a six- 
anna share of the family dwelling-house to the defendant, who, 
so far as blood is concerned, wds as nearly related to Hurro- 
nundo’ Sirkar and herself as was the plaintiff. I think there 
was no adverse possession between Luckymoney and her sons, 
and that she was a mere trustee and manager of the estate of 
Hurronundo Sirkar up to the time of her death, that is, up to 
the year 1858; and, therefore, the plaintiff, notwithstanding the 
long time that has elapsed, and notwithstanding the fact that his 
father during his lifetime did not contest the matter, is not barred. 

Taking this view.of the case, it is unnecessary to enter 
on the further question raised and argued, viz., supposing this 
property went to Luckymoney as a gift to her by her husband 
after marriage, and became her stridhan, whether or not the 
plaintiff would succeed on her death as her heir? I express 
no opinion whether or not the plaintiff has made out his title 
to this property, if it was stridhan of Luckygoney. 

The plaintiff is entitled to recover the six-anna share of the 
dwelling-house ; and, as Mr. Kennedy, on behalf of the plaingff, 
waives his right to an account, I shall give a decree for posses- 


sion and costs on scale No. 2. . 
From this decision the defendant appealed. 
Mr. Woodroffe and Mr. Branson for the appellant. 


Mr. Kennedy and Mr. Ghose for the gespondent. 
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1872-78 Mr. Woodroffe.—The current of authorities shows that Hurro- 
Frosmo nundo’s will gave Fucltymoney an absolute estate: The lan- 
Grosz guage of the will must be considered, and the expressed 
Tannvexxars intention must prevail in the absence of extrinsic circumstances 
showing a different intention—Sreemutty Soorjeemoney Dossee v. 

~ Denobundoo Mullick (1). The will was explained to the testa- 
tor, as appears from an affidavit which, according to the practice 

of the Court, was filed in support of the application for probate. 

A testator using English legal phraseology must be taken to 

have understood its technical foree—Ganendra Mohan Tagore v. 
Upendra Mohan Tagore (2). ‘The cases of Rooploll Khettry v. 
Mohima Churn Roy (3) and Raj Lukhee Dabea v. Gokool 
Chunder Chowdhry (4) scarcely support the conclusion drawn 

by Macpherson, J., that a Hindu, wishing to leave his property 

away from his sons, must express that intention clearly: in the 

former of these, cases there can hardly be said to have been a 

final judgment. Then, looking at the extrinsic circumstances, 

we find the widow dealing with the property as if it were abso- 

lutely hers. [Couon, C.J.—The extrinsic circumstances which, 

it is said, may affect the meaning to be attached to the testator’s 

words, must be circumstances existing at the time of making 

the will, not subsequent thereto.] No doubt the extrinsic cir- 
cumstances must, as it were, form part of the res geste, but the 
‘widow’s dealings with the property cannot be disregarded. In 
Dialchundro Addie v. Kissorey Dossee (5), one of the earliest 

cases on Hindu wills, the Supreme Court held that a widow 

taking under the will of her husband was entitled to only a life- 

estate, but the propriety of that decision has been questioned 

by Sir F. Macnaghten in ‘his Considerations on Hindu Law, 

p. 35. The testater must be taken to have -known the law— 
certainly the Hindu law—and by his will he clearly gave his 

! widow an unrestricted, unfettered estate of the highest kind, 
and then, by a separate clause, made her his sole executrix. 
jhen, as to whether this property came to Luckymoney as 


- 


(1) 6 Moo. I. A. 526, Á (4) 13 MoosI. A., 209 ; 5. 0,3 B. L. 
(2) 4 B. L. R., O. C., 103, at p. 140, , R., P. C. 57. - 


(3) Ante, p. 271. C E (5) Montr. H. Wills, 66. ~ 
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stridhan. The Dayabhaga, Ch. iv, s. 1, vv. 1 and 4, enumer- _ 1872-78 
ates the six kinds of stridhan, and vv. e 8, end 9 explain what aA 
is meant by the “husband’s donation.” The words there used #088 
show that it is something given by the husband in his lifetime ga 
different from his entire estate, and this is borne out by v. 10, 
which limits the husband’s gift by way of stridhan, and before 
the power of testamentary disposition was established, to 2,000 
panas. By the Bengal law, where a widow takes property on 
her husband’s death, it comes to her by way of inheritance, and 
not as stridhan. [Covon, C.J.—If this were stridhan, the 
plaintiff would not take as heir. Mr. Kennedy.—The daughter 
Raymoney is dead. Covuca, C.J.—The right to inherit dependse 
on whether or not she was alive at the time of her mother’s 
death.] We state that Raymoney was then alive, and she as 
daughter, and not the plaintiff who was a son’s son, would in- 
herit—1 Macnaghten’s Principles of Hindu Law, p. 40. The 
Dayabhaga, Ch. iv, s. 2, treats of the descent of stridhan, and 

v. 9 says that, on failure of both son and maiden daughter, the 
succession devolves with equal rights on the married daughter 
who has a gon, and on her who may have male issue: here the 
daughter was married and had a son; see also the Dayakrama 
Sangraha, Ch. ii, s. 4, vv. 2 and 5; and Shamachurn Sircar’s 
Vyavastha Darpana, 2nd ed., p. 733. The property “having 
once come, to Raymoney lost its character of stridhan, and she 
became a new proposita from whom the descent must be traced. 
The plaintiff’s cause of action arose in the lifetime of his father 
who lived some years after ‘the plaintiff came of age, the suit 
therefore is barred by the law of limitation—s. 2 of Act XIV 

of 1859 not applying to cases of implied trust; see Thomson on 
Limitation, p. 233, citing the definition of “ trustee” from the 
report of the Indian Law Commissioners. [Mr Kennedy.—The 
Act cannot be interpreted by that report;*see Donegall v. 
Layard (1).| The question has never been‘actually decided ; 
but in Uma Sundari Dasi v, Dwarkanath Roy (2), & bendmida? 
was held not to be a trustee for the real owner within the mean- & X 
ing of s. 2 of Act XIV of 1859. So it has been held ‘that a 


(1) 8 EL I Ca., 460, at p. 465. (2) 2B, L. B A, C., 284. 
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mortgagee who continues to hold mortgaged property after the 

oc mortgage-debt has beemsatisfied is not a trustee for the mort- 

ei gagor within the meaning of that section—Baboo Lall Doss v. 
TagnuoKwam Jamal Ally (1). The case of Shahazada Mahomed Faez v. 
Shahazadee Oomdah Begum (2) 18 apparently opposed to the 
view contended for, but see the remarks on that case in Thom- 
‘son on Limitation, p. 234, and the cases there cited. In Eng- 
land a distinction has been taken between express and implied 
trusts, see Clegg v. Edmondson (3); but it must be admitted 
that the words “express trust” are used in 3 & 4 Will. IV, © 27, 
s. 25. Most'of the cases on the point are summed up in Petre v. 
Petre (4). Finally, it is submitted that even though all points 
of law were decided against the defendant, he ought not to 
have been directed to pay the plaintiff’s costs. He was sued as 
executor; the charges brought against him were abandoned ; 
and the case at last turned on a point of law which was not 
raised on the pleadings. 


Mr. Kennedy for the respondent.—In Kumara Asima 
Krishna Deb v. Kumara Kumara Krishna Deb (5), Markby, Js 
indicates an opinion that the testamentary power among Hindus 
is not a mere extension of the power of gift inter vivos, nor analo- 
gousto it. Gifts by will were altogether unknown in ancient 
times, consequently the mere absence of texts as to stridhan given 
by will does not justify the conclusion that stridhan could only . 
be given during lifetime. Ramdulol Sircar v. Sreemutiy Joy- 
money Dabey (6) shows that a legacy given to a woman by her 
husband’s or her own relations is stridhan. Immoveable property 
given by a husband to his wife is not strictly stridhan, and will 
go to his heirs—Colebrooke’s Dig., Bk v, Ch. 9, s. 2, § 515. 

It was not shown that Harece ands understood English, and 
the will is sioned i in Bengali. A Hindu will must be construed 
in“accordance with Hindu law and Hindu thought; see Gopee- . 
Rrist Gosain v. Gurtgapersaud Gosain (7). It is highly impro- 

, i , 
(1) 9 W. B., 187. (5) 2 B. L R, 0.G, 11. 
(2) 6 W.R,, 111. i (6) 2 Morf Dig., 65, Case No. 45. 


(3) 8 De G. M. & G., 787, e (7) 6 Moo. L A., 53, 
(4) 1 Drew, 371, - 
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bable that a man would give his property so as to leave his 1872-73 
son without means of performing his sh¥dddh. There must be Forumo 
express words to disinherit the son—Rooploll Khettry y. Mohima Cmos 
Churn Roy(1). In the Tagore case (2), the testator expressly Tarevosnarm 
assigned his reason for not giving his son Ganendra Mohan any 

interest. The case of Dialchundro Addie v. Kissorey Dossee (3) 

was decided after due consideration. A Hindu woman cannot 

alienate immoveable property given to her by her husband in 

his lifetime; Dayabhaga, Ch. iv, s. 1, v. 23; Colebrooke’s Dig., 

Bk. v, Ch. ix, s. 1, § 477; Dayakrama Sangraha, Ch. ii, s. 2, v. 

31; Teencowree Chatterjee v. Dinonath Banerjee (4): and the ame. 

law must be taken to apply to gifts by will—Gopeekrist Gosain v.” 
Gungapersaud Gosain (5). [Coucu, C.J.—Do you contend that, 

because a woman cannot alienate immoveable property given to 

her by her husband, therefore, it must go to his heirs?] Yes; 

or rather that the reason why she cannot alienate it is that it 

must go to his heirs. Admitting that stridhan would devolve in 

the manner stated on behalf of the defendant, yet the daughter 

would not be the proposita ; she is not the full heir. Stridhan 

does not lose its character after the first descent, but if it did, 

the son’s son, and not the daughter’ s son, would inherit, and the 

mother, and not the daughter, would be the proposita--Pran- 

kishen Singh v. Mussummaut Bhagwutee (6). As to the effect 

of Act XIV of 1859 on the plaintiff's right, it is submitted that 

s. 2 does apply to cases of implied trust; see the notes on that sec- 

tion in Thomson on Limitation. The learned Counsel also 

referred to Norris v. Wright (7) and Knight v. Bowyer (8). 


Mr. Ghose onthe same side.—There are two kinds of stridhan, 
that which is absolute, and that which is not. The former 
alone is alienable: and immoveable property giyen by a husband 
to his wife never becomes absolute stridhan, Dayabhaga, Ch. iy, 
s. 1, v. 18; Shamachurn Sirtar’s Vyavastha Darpana, §§ 428 ` 


and 429 (pp. 685 and 686); 2 Macnaghten’s Principles, p. 215. ` 


(1), Ante, p. 271. e (5) 6 Moo. L A.n 53, 

(2) 4B. L. R, O. C., 103. " (6) 1 Sel. Rep., 3. 

(3) Mont. H. Wills, 66, (7) 14 Beav., 291. 

(4) 3 W. R, 49. (8) 23 Id, 609. j 
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1872-78 The same distinction is taken by all the Hindu schools. Immove- 
Pemo able property given fo a woman by her husband descends 
Goma upon her death to his heirs—Cossinaut Bysach v. Hurroosoondry 
Tanavoxxata Dossee (1). At the time of making his will, Hurronundo had two 
BIRKAR, 
infant sons against whom he had no cause of complaint, and his 
daughter’s son was not then born; under these circumstances it 
is impossible from a Hindu point of view to conceive that he 
intended to disinherit his sons. 


A 


+ 


Mr. Branson in reply.—The case of G. v. K. (2) contra- 
dicts that of Cossinaut Bysack v. Hurroosoondry Dossee (1). IE > 
‘the property in dispute was not strídhan, Luckymoney had 
power to alienate it; if it was, it devolved on the plaintiff’s 
mother as heir. As to stridhan losing its character after devolu- 
tion, see Srinath Gangopadhya v. Sarbamangala Debi(3),. The 
case of Prankishen Singh v. Mussummaut Bhagwuttee (4) is ex- 
plained in 2 Cowell’s Hindu Law, pp. 219, 220. 


“The judgment of the Court was delivered by 


Covon, C.J. (after stating the facts, and observing with 
regard to the conveyance of 3rd February 1849 executed 
‘by Luckymoney, and signed by Shamachurn and Woomachurn 
as witnesses :— This, Macpherson, J., says, is a proceeding well 
understood among natives as indicating that the sons, being 
parties, having an interest, gave their consent to the sale being 
made; but in the case to which he refers to in another part of his 
judgment—Lukhee Dabea v. Gokool Chunder Chowdhry (5)— 
the Judicial Committee say they cannot affirm the proposition that 
the mere attestation of such an instrument by a relative neces- 
sarily imports toncurrence,” continued)—The suit is brought 
by Tarrucknath Sirkar who claims the whole of the property, 
and he asked that it might be declared that, under and by 

* virtue of the will óf Hurronundo Sirkar, Luckymoney Dossee 
f had no power to devise the property included therein. Mac- 


(1) 2 Morl. Dig., 198, Case No. 124, (4) 1 Sèl. Bep., 3. 
(2) Id, 234, Case No. 129. . (5) 18 Moo. I. A., 209; S. Ê, 3 B. L. 
(3) 2 B. L. B., A C., 144a i R., P. C., 57. 
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pherson, J., made a decree in the plaintiff's favor, holding 1872-78 


that the will of Hurronundo Sirkar nfust*be read as merely To 

making over the property to`the wife to be helg by her Guose 

in trust for the infant heirs. He says 4n his judgment “ there 1s TARRUOKWATH 

no doubt that the question which has been raised is one of eee 

great importance to Hindus, as bearing upon the question of 

the principles upon which the Courts ought to act in construing 

wills made by Hindus.” I quite agree to this; but it appears 

to me that the principles upon which the Courts ought to act 

have been authoritatively determined, and in the present case 

we have only to apply them. In Sreemutty Soorjeemoney Dos- 

see v, Denobundoo Mullick (1), the Judicial Committee say :—’° 

t The Hindu law, no less than the English law, points to the 

intention as the element by which we are to be guided in deter- 

mining the’ effect of a testamentary disposition; nor, so far as 

we are aware, is there any difference between the one law and 

the other as to the materials from which the intention is to be 

collected. Primarily the words of the will are to be considered. 

They convey the expression of the testator’s wishes; but the 

meaning to be attached to them may be affected by surrounding 

circumstances, and where this is the case, those circumstances 

no doubt must be regarded. Amongst the circumstances thus 

‘to be regarded, is the law of the country under whigh the will 

is made, and its dispositions are to be carried out. If that law 

has attached to particular words a particular meaning, or to a 

particular disposition a particular effect, it must be assumed 

that the testator, in the dispositions which he has made, had 

regard to that meaning or to that effect, unless the language of : 

the will or the surrounding circumstances displace that assump- 

tion, These are, as we think, the ‘principles by which we ought 

to be guided in determining the case before ys ; and we must 

first, therefore, consider what was the intention of the testatgr 

to be collected from the words òf his will.” — ‘ 
Although the will was signed by the testator in Bengali, I 

think it must now be assumed that it was explained to him, and 

that he understood its meaning, Ifit was.not, and he did not 


2 
` 
e 


(1) 6 Moo. I. A., 526, at p. 580, z 
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1872-78 understand what he was signing, there would be no question of 
Proausxo construction, for it°wofld not be his will. Probate of it was 
* Quos granted by the Supreme Court, and its validity has never, been 

TARRUOKNATH questioned. Macphersom J., says he has no doubt the whole 
family thought that Luckymoney was absolute owner of the pro- 
perty, and had the right to dispose of it at pleasure. It appears 
to me that the words of this will unequivocally show that it was 
the testator’s intention that his wife should become the abso- 
lute owner of all his property. That is the meaning which the 
law has attached to the words he has used, and there is nothing 
in the language of the will to displace the assumption that he 

“had regard to it; for the appointment of his wife as sole exe- 
cutrix is made with the view to complete the gift and enable 
her to obtain probate. 

The surrounding circumstances are, as Macpherson, J., says, 
that the testator-was a Hindu, and that he had at the time two 
infant sons, and there was no reason why he should desire to 
disinherit them. We cannot tell what reason he had for making 
a will, but the fact of his doing so shows, in my opinion, that he 
intended his wife to be something more than a trustee and mana- 
ger for the infant heirs, as she would have been such if he had 
not mage a will. It is not to be assumed that he made this will 
without regaon: and if he, a Hindu, thought it right to make a. 
will, it may well be that he thought he might leave to his wife 
to make a proper disposition of his property amongat his family. 
The learned Judge has declared her to be a trustee when the 
will contains no words whatever to create a trust. It isnot, ih 
my opinion, necessary that there should be an express declaration 
of his desire or intention to disinherit his sons, if there is an 
actual gift to some other person expressed in clear and unequi- 
‘vocal words, ang I must respectfully dissent from the dictum 
o% Phear, J., ip the case(1) referred to by Macpherson, J. 

. Nor can I agree with. him ła thinking that there is no 
Sodai of a desire to disinherit his sons. Allowing that a 

f Bindu is less likely than any other person to disinherit his sons, 

it still appears to me that his desire and iAtention to do so may 


(1) Rooploll Kheitry*v: Mohima Churn Roy, ante, p. 271. 
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be shown as in the case of another person by the disposition he 1872-78 
makes of his property. > n 


Upon the construction which I think I must put upop this will, ae 
the point taken by the Counsel for the respondent, the plaintiff, TARRUORNATH 
that the property being the gift of a husband to his wife was 
inalienable, and on her death would descend to the heirs of the 
husband, does not arise. The husband has given to his wife an 
absolute power of disposing of the property which she has 
exercised. This was not an ordinary gift by the husband to 
his wife to which the authorities cited might apply. 

I think, therefore, that the decree should be reversed, and the 
guit must be dismissed with costs on scale No. 2, including the’ 
costs of the appeal. 


Appeal allowed. 
Attorneys for the appellant: Messrs. Swinhoe, Law and Co. 


Attorney for the respondent: Baboo Bhoobun Mohun Doss. 


APPELLATE CRIMINAL. 


Before Mr. Justice Phear and Mr. Justice Ainslie. 
THE QUEEN v. TARUCKNATH MOOKERJEE.* = 1878 


Criminal Procedure Code (Act X of 1872), s. 296— Powers of a Sessions 
Court to order Committal of Accused discharged by a Magistrate. 


An order by a Judge, under s 296 of Act X of 1872, directing a ‘ 
Magistrate to commit an accused person, who has been discharged at a preliminary 
enquiry, to take his trial in a Court of Session, must specify the particular act 
constituting the offence charged. The Judge cannot direct*ascommittal for offences 
with which the accused was in no way charged before the Magistrate. 


! `a 
Ong Tarucknath Mookerjee was charged'before the Magis- 


trate, of Howrah with having committed sh offence punishable = 


“under s. 200 of the Indian Penal Code. The warrant of ¥ 
arrest only specified this offence. One Allabux, in a suit under 
Act & of 1859 before the Deputy Collector of Howrah, execut- 


* Miscellaneous Criminal Case, Nb. 17 of 1873, ' o 
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ed an instrument called an agentnamah, which was filed in that 
case. In this documenf the accused was described as “a mookh- 
tear and attorney of the High Court,” and onthe reverse side were 
the initials of the accused. There was another document like- 
wise called an agentnamah filed by the said Allabux in the 
appeal before the Collector. In this second document, the 
accused was described simply as “ vakeel,” and on the reverse 
side was the accused’s signature in full below the words “ we 


. acknowledge and accept the power conveyed by this agentnamah.” 


Both these documents were tendered in evidence for the prosecu- 
tion at the preliminary enquiry. Evidence was given to show that 
‘the accused employed Counsel to conduct the Act X case for 
Allabux. The evidence also showed that neither the plaintiff 
Allabux, in the Act X case, who had instituted his suit as paik (1) 
of his master Issurchunder Ghose, zemindar, nor his master, were 
ever induced by the accused to consider him (accused) to be an 
attorney of the High Court or a vakeel, or to pay the accused any 
sum of money for his services as an attorney of the High Court 


-or a vakeel. The Magistrate, on the 17th December 1872, 


discharged the accused, holding that the evidence was not 
sufficient -primd facie to establish an offence either under 
s. 200 or any other section of the Penal Code. In thesame 
month a person, whom the Sessions Judge described as one “ who 
had no apparent interest in the matter, but was evidently 
-actuated by some private ill-will” through a vakeel moved the 
Court of Session in December 1872, under s. 435 of Act 
XX V of 1861, to consider the case which had been dismissed, and 
order a committal of the accused. The case came on for hearing 
before the Judge in January 1873 after Act X. of 1872 came 
into operation. jhe Judge, acting under 's. 296, ordered 
the Magistrate to, commit the accused to the Court of Session, 
togtake his trial for having committed offences punishable 
under ss. 465, 468; and 471 ðf the Penal Code, without 
specifying wherein the forgery lay. 

He agreed with the Magistrate that there was no offence 
made out upon the evidence already on*the record punishable 
under s. 200, but he thought $° that the evidence on the récord, 

(1) SuBordinate eollector of rents. 
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together, with other facts not disputed, but which are not 
but should be made legal evidence, raise a “strong primd facie 
case, such as would justify any Magistrate in committing a case 
for trial at the Court of Sessions.” 


Mr. Sandel for the accused applied to the High Court (Phear 
and Ainslie, JJ.) for, and gbtained, a rule calling on the 
Government Prosecutor to show cause why the order of the 
Sessions Judge should not be set aside. 


Mr. Sandel contended that the High Court, under s. 297 of 


Act X of 1872, had power to revise orders passed by any Sub 


ordinate Criminal Court in any judicial proceeding for any 
“ material errors’ whether of law or fact. Section 294 did not 
apply to the present matter, as it referred to “ any case tried.” 
“ Trial” is defined ins. 3. The Judge could not pasa such an order 
under 8. 296, because, first, the charge on which he committed the 
accused for trial was different from that in respect of which the pre- 
liminary enquiry had been held; secondly, there was no evidence 
on the record of the offences described by the Judge; and, thirdly, 
because the Judge must act upon the evidence received by the 
Magistrate at the preliminary enquiry, and notbe influenced 
by facts not upon record, and therefore not evidence in the 
cause. ; 

The Junior Government Pleader (Baboo Juggudanund Mooker- 
jee) showed cause. He contended that the High Court had no juris- 
diction under Act X of 1872 to entertain the present applica- 
tion: s, 294 did not apply to the present case as the order of the 
Judge was not passed in a case “tried.” The words, “ material 
error in any judicial proceeding,” in s. 297 , were not used 
in a general way, but were limited to partigular proceedings 
enumerated in the latter part of the same section. The oder 
of the Judge in the present case did not come within any of the 
proceedings mentioned in that section. 

He further contended that the two documents described ns > 
agentnamahs and filed in the Act X case were forgeries, for the 
accused by endorsing his name qn the back of the documents 


had adopted the description of himself in the body of the docu-, 
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___ 1878 ments, which was false, and had thereby committed a fraud on 
SIRER the public generallŷ anf on the Court, 


TARUOKNATH ® 
MOOKERJEE, 


Mr. Sandel waa not called upon to reply. ` 
The judgment of the Court was delivered by 


PHEAR, J.—It appears that in this case, Tarucknath Mooker- 
jee was, in consequence of some knowledge or information 
obtained by the Magistrate, brought before the Magistrate 
under a warrant to answer a charge therein specified as a charge 
“nade under s. 200 of the Indian Penal Code. After taking 
evidence, the Magistrate was of opinion that that charge was 
not made out, and that the evidence did not justify his framing 
any other charge against the accused. Accordingly ‘he dis- 
charged him from custody. 

The Judge, exercising the powerg given to him by s. 296 of 

the new Criminal Procedure Code, has directed the Magistrate 
to ĉommit Tarucknath Mookerjee for trial fog forgery. I think 
that this order of the Judge is bad for ‘two reasons. 
' In the first place, it is too vague and indefinite for the Magis- 
trate toactupon. It should have specified the document which , 
the Judge considered to have been forged, and also the parti- 
cular in regard to which it was forged; otherwise E do not 
understand how the Magistrate, who in this matter will have to 
act in a ministerial capacity only, can properly frame his com- 
mitment upon any specific charge at all; and I must further 
gay that having regard to the evidence which was before the 
Magistrate, and which has come up to us on this occasion, I can- 
not perceive in what way any charge of forgery of a document 
can be made out at all. 

And, secondly, J think the order is bad, because it directs that 

° Tarucknath Mookerjee be commbited for trial for having com- ` 
mitted the offence of forgery, that being an offence of which he 
f had not been, in any form accused before the Magistrate. 
The section, or that portion of the sẹọctio (296) which is appli- 
cable to the present matter,,runs thus :—‘ Provided thit, in 
. Session cases, if a Court of Session or Magistrate of the dis- 


e 
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trict considers that a complaint has been improperly dismissed, 
or that an accused persom has been improperly discharged, by 
‘a Subordinate Court, such Court or Magistrate may direct 
the accused person to be. committed for trial.” I read this to 
mean, may be committed for trial upon that matter of which he 
has been, in the opinion of the Judge, wrongfully discharged by 
‘the Magistrate; in other words, committed for trial for some 
offence with which he was substgntially charged in the complaint, 
or which was specified in the warrant, or which was framed 
as a formal charge by the Magistrate at the preliminary hearing. 
Unless the powers of the Judge under this section to commit 
for trial be thus limited, it seems tovme that a very strange result 
would follow, namely, that a man might be committed by the 
Judge for trial of an offence of which he had never been accused, 
or never even heard a word, as indeed would have happened 
here, until he was apprehended under the Judge’s commitment. 
And as the Criminal Procedure Code seems to have been care- 
fully framed with a view to provide that no one shall be com- 
mitted for trial without having previously had a fair opportunity 
of meeting the charge ‘upon which he is to be committed, I 
think this result I have mentioned can hardly have been contem- 
plated by the Legislature; and I do not think the words when 
reasonably read with the context do give the Judge s0 extensive 
a power as that which is now sought for him. , 

-For these two reasons IL think the order of the Judge should 
.be set aside.. 


Rule absolute. 


A—39 
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“APPELLATE CIVIL. 


Before Mr. Justice Phear and Mr. Justice Ainslie, 


MUSSAMUT RUTTANJOTE KOOER (Jupamunr-pgptoz) v. RAM 
DASS (Drorne-noupEe).* 


Bengal Civil Courts’ Act (VI of 1871), 3, 22-—Jurisdiction—Appeal— Ezecu- 
tion—Act XXIII of 1861, 8. 11. 

The appeal from an order of a Subordinate Judge directing execution to’ issue 
lies to the District Judge, and not to the High Court, where the amount claimed in 
a suit is under Rs. 5,000, althongh the amount sought to be recovered in exe- 
cution has, by the addition of interest since decree, grown to asum azosoding 
Rs. 5,000. ‘ 


A DECRER was passed in this case on the 22nd September 
1862 for the amount claimed with interest. The amount or 
value of the subject-matter in dispute in the suit was admitted 
by both parties to be less than Rs, 5,000. In April 1872, the 
respondent, who had purchased the decree, applied for execution 
thereof, but by that time the amount decreed-had grown by the 
addition of interest to a sum exceeding Rs. 5,000. Upon the 
hearing of the application for execution, the judgment-debtor 


, raised certain objections, which were, however, overruled by the 


Subordinate Judge, who ordered execution to issue. The judg- 
ment-debtor appealed againat this order to the High Court. 


Baboos Romesh Chunder Mitter and Rughoo Buns Sahoy for 
the appellant. 


Baboos Annodapersaud Banerjee and Abinash Chunder Baner- 
jee for the respondent. 


Baboo Abinash, Chunder Banerjee for the respondent objected 
to ghe hearing of the appeal on the ground that, under Act VI 
of 1871, s. 22 (1), the appeal lay to the District Judge, and not 


* Miscellaneous Regular nese No. 211 of 1872, from an order ef the Subor- 
dinate Judge of Shahabad, dated the 28rd April 1872. 

(1) Act VI of 1871, s.22.—“Appeals the District Judge, except where the 
from the decrees and orders of Subor- amount or value of the subject-matter in 
dinate Judges and Munsifa shall, whén dispute exceeds Rs. 5,000, in which case 


-Buch appeals are allowed by Hw, lie to the appeal shall lie to the High Court.” 


+ 
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to the High Court. A law which takes away the right of 
appeal in regard to a suit, for the sameereagons takes away the 
right of appeal in execution proceedings—Anund Chunder Rog v. 
Sidhy Gopal Misser (1) and Mobarukoontssa Begum v. Ozeer 
Jemadar (2). Execution proceedings, being merely in further- 
ance of the original suit, are regulated by the provisions which 
govern the suit itseli—Ramanoogra Sahoy v, Byjnath Lall (3). 
The subject-matter in dispute means the amount claimed, and not 
the amount which may ultimately be decreed-—Jn the matter of 
Duli Chand (4). Under the old law the appeal in the present case 
would have lain to the District Judge; see Act XVI of 1868, 
s. 18, Ifthe jurisdiction depends on the amount sought to be 
recovered in execution, s. 20 of Act VI of 1871, which limits 
the Munsif’s jurisdiction to suits “in which the amount or 
value of the subject-matter.in dispute does not exceed Rs. 1 ,000,” 
would render inoperative s. 362 of Act VIII of 1859, which 
provides that the Court which passed the first decree in the suit 
is the Court which shall execute the decree passed on appeal. 


Baboo Romesh Chunder Mitter for the appellant.—The dub- 
ject-matter now in dispute is the amount claimed in execution. 
These execution proceedings are proceedings to enforce a de- 
mand; and according to Peacock, C.J., in Golam Ally Chow- 
dhry v. Gopal Lall Tagore (5), “any proceeding in a Court of 

(1) 8 W. R, 112. lay properly to the Zillah Judge. Theo 


(2) Ibid, 107. 
~ (8) Before Mr. Justice IL. 3’ Jackson and 
Mr, Justice Atnsite. 


RAMANOOGRA. SAHOY AND ANOTHER 
(Derexpants) v. BYJNATH LALL 
(DEOBREE-HOLDER).* 

The 15th February 1871. 
Appeal—Execttion— Jurisdiction, 
Baboo Mohesh Chunder Chowdhry for the 
respondents. 
è 
Baboo Khetter Nath Bose for the appellant. 


The judgment of the Court was dell- 
yered by 


Jackson, J.—The appeal ifi this caso 


circumstance of this Court having for 
special reasons thought proper to call 
up the appeal in the original case from 
the Court below, and to try it here 
as a regular appeal, will not entitle the 
parties to prefer an appeal, directly to 
this Court in the proceedings in execu- 
tion of the decree passed in that case. 
The proceeding “will be remitted to the 
Zillah Judge, whoswill admit the appeal, 


and proceed to dispose of it in the sgme - 


manner as if it had been originally pre- 
sented in hisConrt. ° 


(4) 9 B. L. R., 190. 
(5) Case No. 1348 of 1867, dated 30th 
March 1868. 


* Miscellaneous Regular Appeals, Nos. $80 and 480 of 1870, from the orders of the 
Subordinate Judge of Tirhoot, dated the 22nd August*1890. 
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1878 __ Justice to enforce a demand is a suit.” [PHear, J.—Do you 
pogsamur contend that a proceediag in execution is a suit distinct from 
Koorr the original suit?| Yes; the decree gives a new cause of action. 
Raw Dass, [Puran, J.—What the Full Bench decided was that a proceed- 
ing in execution of a decree was prosecuting a suit on the same 
cause of action against the same defendant within the meaning 
of s. 14, Act XIV of 1859, which saved the decree from being 
barred in another suit.] All that was decided in dn the matter 
of Duli Chand (1) was that the subject-matter in dispute 
was the subject-matter before the Court of first instance. 
[Poear, J.—The effect of your argument would be that 
«vhereas in one month the appeal would lie to one Court, by a 
short delay the appeal in the next month would be to another 
Court.] Under s. 18, Act XVI of 1868, the appeal would 
have been to the High Court. Act VI of 1871, s. 20, only 
defines the jurisdiction of the Munsif in regard to original 
suits, and not to execution proceedings. Mobarukoonissa Begum 
v. Ozeer Jemadar (2) and Anund Chunder Roy v. Sidhy Gopal 
Misser (3) turned on the construction of Act XXIII of 1861, 
s. 27, the language of which is very different from s. 22, Act 
VI of 1871. Ramanoogra Sahoy v. Byjnath Lall (4) was de- 
cided before Act VI of 1871 came into operation. 


The judgment of the Court was delivered by 


PHEAR, J.— We think that the preliminary objection is a good 
- objection and must prevail, 

It is admitted by both parties that the subject in dispute i in 
the suit wherein the decree was made was in amount or value 
less than Rs. 5,000. A decree for the amount claimed with 
interest was, I unfderstand, given on the 22nd September 1862; 
and the application for execution which is now brought before us 
was made some time in April 1872; but by that time the amount 
Uecreed had grown bý the addition of interest to a sum exceed- 

s ing Rs. 5,000. Upon the hearing of that application for 


a 
9 


(1) 9 B. L. R., 190, (3) 8 W. R, 112. é 
(2) 8 W. R, 107. . . ° (4) Ante, p. 291. 
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execution, objections ‘were raised by the judgment-debtor, who 
seems to have been present. The Suborginage Judge overruled 
those objections and directed the execution to issue. It is this 
order of the Subordinate Judge against which the prefent appeal 
is preferred. 

Now by s. 11, Act XXIII of 1861, “all questions regard- 
ing the amount of any mesne profits which by the terms of the 
decree may have been reserved for adjustment in the execution 
of the decree, &c., * * * andany other questions arising 
between the parties to the suit in which the decree was passed, 
and relating to the execution of the decree, shall be deter- 
mined by order of the Court executing the decree, and not by 
separate suit.” Evidently it is just such a question as this in the 
section mentioned, which was determined by the order of the 
Subordinate Judge engaged in executing the decree, namely, 
by the order appealed against. The section goes on to say: 
—‘ And the order passed by the Court shall be open to appeal.” 
This then is an order made, as it seems to me clearly, in the 
suit in which the decree was made, and not in a separate guit, 
and is an order Which by the terms of this section is open to 
appeal. 

S. 22, Act VI of 1871, is the enactment which now pro- 
vides for the course of appeal (reads), Now the presertt appeal 
is an appeal from the Subordinate Judge, and it will therefore 
lie to the District Judge, unless within the meaning of this 
section the subject-matter in dispute exceeds Rs, 6,000. 

Baboo Romesh Chunder Mitter has urged upon us with much 
force that the subject-matter in dispute between the parties to 
this apppeal is the amount which is at this time due under the 
decree, and which will be levied against one of them if the order 
of the Subordinate J udge now appealed agdinst is allowed to 
have force. It appears to me however that, when the decree or 
order which is the subject of gppeal is a decree or order made in 
a suit, whether during the execution proceedings or previously 
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thereto, the subject-matter in dispute within the meaning of this , 


section is the subject-matter in dispute in that suit, and not the 
mere amount of money which the order itself may directly 
affect. This view has already Been taken by Judges of this 
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Court, for it has been lately determined by a decision In the 
matter of Duli Chugd (1) that the subject-matter in dis- 
pute in a suitis tbe subject-matter for which the plaint is 
brought, afid is not limited in the case of an appeal to.the amount 
which the decree may have awarded as between the parties to the 
appeal. It appears to me that, if we put any other construction 
than that which I have mentioned upon the words, we should 
make the section have an operation which could not have been 
contemplated by the Legislature, for it would cause the appeal 
to shift from one Court to the other, merely by such lapse of time 
as would suffice to make an amount which when deoreed fell 
below Rs. 5,000 grow by the increment of the interest to a sum 
above Rs. 5,000. It appears to me very clear that the 
order which is now appealed against is an order made in the course 
of a suit, the original subject-matter of dispute in which was by 
the admission of the parties an amount less than Rs. 5,000, 
and I think for that reason, under s. 22, Act VI of 1871, 
the appeal lies to the District Court, and not to this Court. 
The application must be rejected with costs. 


Appeal dismissed (2). 


PRIVY COUNCIL. 


Tue Gannral Manager or tan RAJ DURBUNGAH wnver raue COURT 
or WARDS (Daranpantr) v. MAHARAJAH COOMAR RAMAPUT 
SING (Puainrier). 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Acts X and XI of 1869—Sale in Execution of Estate of Deceased—Decree 
ale Inter Partes. e a 

A sued, under Act X, of 1859, the widow of Z, as widow of Z and guardian of 

Z’s gon, for arrears of rent due by Z. He obtained a decree in 1862 against the 

widow as Z’8 representative, but it was declared that Z’s son was not liable, on the 

geonnd that he had been adopted into another family, In a regular suit, A obtain- 


s * Present :>—Tar Riaur HON’'BLE Sir JAMES COLVILE, LORD JUSTIOR JAMES, 


SIR MONTAGUE MITH, AND SIR ROBERT COLIIER, 


G) 9 B.L R, 195. (2), Seo Rai Dhanpat Sing Bahadur v. Madhu- 


š mati Debia, 9 B. L. R., 197. 
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ed a decree declaring Z’s son to be the heir of his natural father Z, Certain 
estates of the deceased were then, in 1867, put up forganle ander Act ST of 1859, in 
execution of A’s decree for rent, and A became the purchaser. The certificate 
stated that the sale was of the right and Interest of the widow, and thas it took place 
under the decree in the regular suit. B, the holder of a prior decree for rent against 
Z, having failed to obtain execution against the same property, then sned A and 
Z's son for a declaration that he was entitled to sell the property on the ground 
that it had come to Zs son as Z’s helr, and that only the interest of the widow 
(who had no interest) had been purchased by A. Held (reversing the decision of the 
High Court) A was entitled to the property. 
The case of Issan Chunder Mitter v. Buksh Ali Soudagur (1) approved of, 


In November 1858, the respondent obtained a decree against 
Gourpershaud Mahata for Re, 14,636 for arrears of rent, which 
was affirmed on appeal in 1861. 

Gourpershaud having died, the appellant brought a suit 
under Act X of 1859 against,“ Mussamut Chooharoo Kooer, 
as mother and guardian of Hurpershaud, the minor son and 
heir of Gourpershaud” to recover Rs. 11,000 for rent due by 
Gourpershand in his life. The lady answered that Hurper- 
shaud was not liable, he having been adopted into another family, 
and that she was in possession of her husband’s estate. The 
Collector on the 12th November 1862, holding that that was a 
good defence, gave judgment for the plaintiff, and ordered the 
widow to pay, but concluded, by declaring the property, which, 
it should be ascertained, Gourpershaud had left liable. 

The respondent having applied for execution of his decree 
against the widow and son, the same objection to the liability 
of the son was raised, and he was held not lable, but the decree 
was, on the 16th May 1863, ordered to be executed against the 
properties of the judgment-debtor. ; 

For some time neither decree-holder succeeded in getting 
any satisfaction. ` '. 

On the 13th April 1865, the appellant filedysa suit against the 
widow and son, setting forth the following facta, viz., that Gotir- 
pershaud and Sheopershand ‘were joint; that Sheopershaud 
died first childless, leaving a widow Buchun, whereby, according 
to Mithila law, Gourpershaud would take the whole property ; 
that Buchun then, Without authority from her husband, 
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adopted Hurpershaud according to Aritima form; that that could 
‘give him no righ? as® Sheopershand’s son, nor discharge him 
fr6m liability as Gourpershaud’s; and the plaint sought to 
enforce the decree against the property which had¢been joint. 
A decree was given in favor of the plaintiff in that suit, which 
decree was affirmed on appeal on the 29th May 1867. 

On the 27th November 1867, the Collector put up the proper- 
ties mentioned in the decree for sale under the old execution 
under Act XI of 1859, and the appellant became the purchaser, 
and obtained certificates on 10th January 1868. These certifi- 
cates stated the sale to be of the right and interest of Mussamut 
*Chooharoo Kooer in satisfaction of the decree under Act X 
of 1859, but on the 13th May 1868, an addition was made, 
saying that the estate mentioned in the certificate had been 
sold by auction by virtue of the decree in the regular suit by 
the manager above-mentioned. 

The respondent took no steps to enforce his decree for rent 
until after the decision in the appellant’s suit, declaring the 
prdperty subject to seizure; but, on the 17th September 1867, 
he applied for execution against those estates. The appellant 
objected to this on the ground that he had bought the property, 
and nothing remained to sell in execution, and the objection 
was allowed to prevail. 

On the 7th August 1868, the respondent brought the present 
suit against the appellant and Hurpershaud to have his right - 
declared to sell the lands of Hurpershaud, to whom he contended 
they had come as heir, the appellant having purchased only the 
interest of the widow, who in fact had no interest. The Subordi- 
nate Judge of Tirhoot held that the appellant’s execution was 
not against the widow personally, but against her husband’s estate, 
and that the sale was in fact of Gourpershaud’s property, and 
digmissed the suif, The High Court (1) on the 28th May 1869 
reversed that decision, and held that the appellant had purchased 
only the right and interest of the widow, and that the plaintiff 
was entitled to sell the lands of Gourpershaud as being the pro- 
perty of his gon. ° 


+ 
t * 


(® Kemp and Glover, JJ. ` 
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Sir R. Palmer, Q.C., and Mr. Doyne, for the appellant, 
contended, on the authority of Issan Ghunder Mitter v. Buhksh 
Ali Soudagur (1), that the decree obtained by the appellant was 
against the widow in her representative capacity ‘only, and 
that the sale conveyed all interest which her husband had. 


Mr. Leith for the respondent contended that the purchase 
purporting only to be of the widow’s interest, it must be looked at 
strictly ; forif the advertisment of sale had shown that more than 
this was being sold, a much larger sum might have been 
obtained, probably sufficient to satisfy both claims, There was 
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no reason why the wording should be such as apparently tos’ 


include only that share. The appellant's title-deed did not 
show more than a purchase of the widow’s interest; and, as 
the property was in the son, that son’s interest could not pass. 


Their Lorpsurps delivered the following judgment :— 

These proceedings certainly illustrate what was said by 
Mr. Doyne, and what has been often stated before, that the 
difficulties of a litigant in India begin when he has obtained a 
decree, When, however, the actual question which is at issue 
between the appellant and the respondent on this appeal ia 
eliminated from the rest of the record, it does not appear to 
their Lordships to present any very great difficulty. 

The appellant and the respondent had each, it must be ag- 
sumed, a good claim against the estate of the deceased, Gour- 
pershaud, ‘The respondent had obtained a decree according to 
the practice then existing in the Civil Court in the lifetime of 
Gourpershaud. The appellant, pursuing his remedy for rent 
under Act X of 1859 in the Collector’s Court, had obtained 
a decree for the arrears of rent in respect of which he sued 
the widow as the widow of the deceased and the guardian 
of her infant son. It was a suit brought against those who 
were supposed to be the repregentatives of the debtor, Gour- 
pershaud. In that suit the case set up by the defendants was’ 
that the infant was not the heir of his father; that he had been 
adopted into another fafnily, and that consequently the widow 
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was the sole heiress and representative. The decree was against 
the widow in that eapagity. Itdeclared that the son was not 
liable, and ended with a declaration which clearly pointed to the 
realization of the demand out of the estates of the deceased, 
Gourpershaud, and showed that the decree was made against the 
person supposed to be the ‘heir and representative of Gour- 
pershaud. Other difficulties being interposed in the way of 
executing that decree, the appellant thought it necessary to go 
to the Zillah Court in order to get rid of certain deeds, as well 
as of the alleged kritina adoption of Hurpershaud, the son, and 
he succeeded in obtaining a decree, which was afterwards affirmed 
by the High Court, the result of which may be taken to be 
to affirm that Hurpershaud was the heir of his natural father. 
The execution of the Collector’s decree had in the meantime 
been suspended. When thedecree of the Civil Court. became 
final, an intimation was sent to the Collector that the stop order 
which had been put upon the execution should be removed, and 
that the execution might go on. Execution of that decree was 
accordingly had under the conjoint provisions of Act. X and 


' Act XI of 1859, and perhaps it is owing to the operation of 


those statutes, and in particular to the fact that the execution 
took place under Act XI of 1859 by putting up the property 
for sale in the same way that an estate would be sold for arrears 
of revenue, and did not proceed under the ordinary Civil Code 
Act VIII of 1869, that some of the confusion and difficulties 
which have taken place in this case have arisen. However that’ 
may be, the estates in question were sold under the Collector’s 
order, and purchased by the judgment-creditor. That took 
place in November 1867. In the meantime certain proceedings 
had taken ne in the suit of the respondent. The respond- 
ent had originalfy applied for execution of his decree obtained 
in, the lifetime of _Gourpershaud against the widow and the infant 
son. Hewas met by the same allegation that had been made in the 


*appellant’s suit, that Hurpershaud had no interest in his father’s 


estate, and a miscellaneous order was made, which held that 
Hurpershaud was not liable for his fathews debt, and treated the 
widow as the sole representative. ` Afterwards the respondent 
attempted to get the benefit of the decree which had been 
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obtained by the appellant, and to proceed against Hurpershaud, 
and on that occasion the appellaut intervened as an objector. 
The Judge disallowed the objection, but, at the same time, held 
that the former execution proceedings were invalid, and directed 
them to be struck off the file. The respondent then commenced 
other proceedings against Hurpershand, ‘and although there was 
no formal discharge of the miscellaneous order, the Judge 
appears to have considered that as swept away with the former 
execution proceedings, and no longer operative, and directed a 
sale in execution, which, if there were nothing else in the way of 
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it, would probably have been regular against Hurpershaud as , 


the heir of his father. However, when the respondent was pro-¢ 


ceeding to carry out that order, the appellant came in and ob- 
jected that the estates had already been sold under. his decree, 
and had been purchased by him, and that in fact they could not 
be any longer sold as the estates of Hurpershaud. That objec- 
tion prevailed, and the result was that the respondent’s only 
remedy was to bring the regular suit out of which this appeal 
has arisen. ; À` 
From the above statement it is clear that, unless there be 
some fatal irregularity in the mode in which the decree of the 
appellant was obtained or drawn, or some fatal irregularity in 
the mode in which that decree has been prosecuted, the estates 
have been regularly sold, and that the suit of the respondent, 
seeking to set aside the order for sale, and to get the benefit 


of his own execution as against Hurpershaud as the heir of his 


father, must fail. 

Their Lordships are of opinion that no case has been made 
upon which they can gay that there has been that irregularity 
in the proceedings before the Collector and the sale’ which took 
place, which would justify them in setting aside the sale, and 
upon that point they must differ from the Judges of the High 
Court. The proceedings took’ place under Act XI of 1859, 


and that Act appears to contemplate that the estate should be” 


put up for såle, and that the person whose interest should be 
nominally sold should We the registered proprietor. In this case, 
so far £s the proceedings show, it appears that the widow was 


the registered proprietor. But the tage does not rest there, , 
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because in the certificate of sale there is a distinct reference to 


aħd therefore the whole proceeding, if fairly looked at, amounts 
to this,—that the estate of Gourpershaud was sold under that 
decree in execution for his debt, and that the interest of his 
widow, the registered proprietor and ostensible owner of the 


estate, and also the interest of his son, if he had any interest, . 


was bound by that decree. If that be so, the question arises 
whether the respondent, the plaintiff in the suit below, has 
any ground upon which he can come in and impeach the sale? 
It appears to their Lordships that he can claim only what interest 


“remained in Hurpershaud, and that substantially the proceedings 


would be a bar to any claim on the part of Hurpershaud. It is 
unnecessary ‘to consider whether, in any question between the 


` respondent and Hurpershaud, who in this suit came in and 


continued to dispute his heirship, the decree in the suit which 
had been obtained by the appellant would be any binding 
adjudication between the respondent and Hurpershaud. It 
appears to their Lordships clearly to be g mere decree inter 
partes, and that there is no ground for giving it the effect of a 
decree in rem, which is the effect which one passage in the 
judgment of the High Court appears to attribute ‘toit. But 
without going into that, it seems sufficient to their Lordships for 
the determination of this appeal to say that there was in their 
judgment no substantial irregularity in the sale before the 
Collector, and that therefore, that, as between the appellant 
and respondent, the appellant is entitled to, and cannot be 
deprived of, the benefit which has resulted to him from his 
greater diligence in enforcing his demand. 

Their Lordships also desire to add that they are unable to 
see any substantial distinction between this case and that of 
Iesan Chunder Mitter v. Buksh Ali Soudagur (1). They entire- 


„ly agree in the principles expressed by Chief Justice Peacock 


in that case, and think that they govern the present case. 
The result therefore must be that their Lordships will humbly 
recommend to-Her Majesty that this appeal be allowed, the 


°(1) Marah, Rep., 614. 
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judgment. of the High Court reversed, and the judgment of 1872 


the lower Court affirmed.. 


' iD 
course, follow the result, and the appellant will be entitled to — 
j MAHARAJAH 
the costs of the appeal in the Court below. Coosar 
ATOR 
i Appeal allowed. gi 
Agents for appellant: Messrs. Watkins and Lattey. 
Agents for respondent: Messrs. J. H. and H. R. Henderson. 
WILLIAM HAY, commoxny carmo LORD WILLIAM HAY ¢ p o» 
(Oo- -RB8PONDENT) v. WILLIAM GORDON (Perironsg). F uly 0, i 


[On appeal from the Chief Gourt of the Punjab.] 


Act IV of 1869, s. 17 (1)—Act XIV of 1859, 3. 1, el. 16— Concurrent 
Judgmenis on Facts—Conjirmation by High Court of Decree of District 
Juge: 

Act 1v of 1869, s. 1, cL 16, does not apply to divorce guita. 
A. decree of a High Court confirming the decree by a District J nudge for dissolu- 
tion of marriage reversed, so far as it affected the co-respondent and condemned 


him in costs. The circumstances of the case took it out of the general rule not to 
reverse the concurrent findings of two Courts on a question of fact. 


In this suit, which was brought under Act IV of 1869 in the 
Judge’s Court af Umballah, on the 25th June 1869, the peti- 
tioner prayed for a dissolution of his marriage with his wife 
Louisa Elizabeth, and to condemn the appellant in costs. 

The grounds stated in the plaint were adultery with a 
Mr. Watson (since deceased) in 1853, and adultery with the 


(1) Act IV of 1869, s, 17.—“ Every majority shall prevail, or (where the 


The costs*of “the appeal will, of Court or 
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decree for a dissolutiod of marriage 
made by a District Judge shall be sub- 
ject to confirmation by the High Court. 
Cases for confirmation of a decree for 
dissolution of marriage shall be heafd 
(when the number of the Judges of the 
High Court is three or upwards) by a 
Court composed of three such Judges, and 
in case of difference, the opfnion of the 


number of the Judges of the High Court 
is two) by a Court composed of such 
tivo Judges, and M case of differance, the 
opinion of the senior Judge shall prail, 
The High Conrt if it think farther 
enquiry or " additional evidence to be 


necessary, may direct such enquiry to Be , 


made, or such evidence to be taken.” 


* Present ‘Tas Rient Howse Sir James W. Couve, Siz B, Pracoox, . 
Siz M, E. Sarra, Sır R. P. CouLeR tann Sie L. Pesn 
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appellant in 1859 and 1860, and adultery with other persons in 

1860. °” œ ` 

‘The petition was served on the appellant in England in 
August 1869, 

On the 13th August he sent out eee to India to 
retain Counsel for him to act upon the instructions, which were 
that he should apply for further particulars and obtain a com- 
mission to examine the appellant. 

These instructions were not attended to; but on the 16th 
November 1869 the issues were settled; and on the 18th Novem- 
ber the case was tried, witnesses being examined on both sides; 

sand the Additional Commissioner of Umballah made a decree 
nisi for the dissolution of the marriage with costs agaħst the 
appellant. . 

. In January 1870, the appellant saw a report of the case in a 
newspaper, and immediately sent out to India an affidavit deny- 
ing his guilt, and stating the circumstances under which he had 
sent out instructions for his defence. His Counsel accordingly 


.présented a petition to the Chief Court of the Punjab (to which 


Court the decree had been sent for confirmation under Act 1V 
of 1869), in which he submitted that the suit was. barred by 
limitation; that the deoree of the Judge was not justified by the 
evidence; that the: appellant had been taken by surprise by the 
rapid way im which the case had been disposed of; and that he 
was willing to have been examined as a witness in the case, but 
he had not had an opportunity of being so examined. It also 
objected to the non-joinder of other persons as co-respondents. 
It prayed that, unless the Chief Court dismissed the petition on 
the other grounds that his evidence might still be received under 
a commission. The Chief Court (C. R, Lindsay, H. S. Cunning- 
ham, and J. S. Campbell) on the 23rd July rejected the applica- 
tian on the grounds hereinafter mentioned in their Lordships’ 
judgment, and confirmed the decree, condemning the appel- 
a to pay costs. The evidence taken in the case is also fully 
referred to in that judgment. 

Lord William Hay appealed to, Her Majesty in Council 
against the decision of the Chief Court. s 

Mrs. Gordon died pesding the appeal. 


Saat 
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Dr. Deane, Q.C., and Mr. Leith for the appellant.—Act XIV 


of 1859, s. 1, cl. 16,‘applies to all suits ‘aave*those mentioned in 
the other clauses, and must be taken as appplicable to divorte 
suits. But even if not barred by limitation, there has been 
‘such gross delay pressing hardly on ‘the appellant that the 


petition ought to have been dismissed. The Court below had ` 


not issued rules of practice as provided by Act IV of 1869, 
s. 62, and the appellant ought to have been allowed to give his 
' evidence. He has not had .a fair trial. The learned Counsel 
then commented upon the evidence. 


Mr. C. Pollock, Q.C., and Mr. R. A. Pritchard for the re-s 


spondent.—Act XIV of 1859 does not apply. S. 7 of the 
Indian Divorce Acts says that the principles under which the 
Divorce Court in England acts are to be applied, and limitation 
is no bar to a proceeding for a divorce in that Court. The delay 
is not of such a nature as to prevent the respondent obtaining 
. relief, the co-respondent being in England. The appellant has 


only himself or his legal advisers to blame for not applying for a . 


postponement, and’ taking the ‘necessary steps to give bis evi- 
dence on the hearing of the suit. The suit was fully contested, 
and it was in the discretion of the Chief Court to allow or to 
refuse to allow additional evidence. The two Couris have 
agreed on a question of fact, and this Board will not in such a 
case interfere. 


‘Their Lonpsures delivered the following judgment :— 

This is an appeal brought by Lord William Hay, the co- 
respondent, against a judgment of the Chief Court of the Pun- 
jab, confirming a judgment of the Additional Commissioner at 
Umballah, whereby Colonel Gordon obtained a dissolution of his 
marriage with his wife on the ground of her adultery with Lord 
William Hay, and Lord William Hay was ofdered to pay the 
costs of the suit. : 


Before the year 1869, the Indian Courts had only power to 
decree divorces a mensd et thoro. The power of the Court of * 


divorce in this countr$ of granting divorces a vinculo was first 
introdticed into India by Act IV of 1869, which enacts that 


subject to its provisions “ the High *aad District Courts shall, , 
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in all suits and proceedings hereunder, act and give relief on 
principles and rules which in the opinion of the said Courts 
are as nearly as may be conformable to the principles and ` 
rules on which the Court for Divorce and Matrimonial Causes 
in England for the time being acts and gives relief.” There 
is a power to make rules and regulations not inconsistent with 
the Act and the Code of Civil Procedure in India. But it 
would appear that no rules have been made, and therefore the 
principles and rules which obtain in the Divorce Court in this 
country are as nearly as may be to be applied in India. 
Power is given to District Judges in the first instance to hear 
divorce causes, but their decrees are not final, or indeed opera- 
tive at all, until confirmed by the decree of the High Court, ` 
which is empowered to direct further enquiry to be made or 
additional evidence to be taken. In this case the High Court 
was the Chief Court of the Punjab, 

The first question which has been raised is whether or not 
the Statute of Limitation is a bar to this svit? It is argued 
thdt the cause of action arose in 1859 or 1860 when the acts of 
adultery are said to have been committed, or at all events in 
the year 1862, when Colonel Gordon says that the misconduct 
of his wife came to his knowledge. Act XIV of 1859, after 
prescribing particular terms of limitation for certain actions, 
enacts that with respect to all suits and actions not before . 
specifically provided for the term of six years shall apply, that 
is six years from the time when the cause of action accrued. 
Their Lordships are of opinion that the provisions of that Act 
do not apply to suita for divorce a vinculo, which at the time 
when it passed were-unknown in India. They are confirmed in 
the view which they have taken of the inténtion of the Legisla- 
ture by the Limitation Act which’ was passed last year (Act 
I% of 1871), which expressly enacts that its provisions shall 
4 
not apply to suits under the Indian Divorce Act. 

. The appellant further relied upon substantially two grounds ; 
the first was that justice had not been done him in this suit, 
inasmuch as he ought to have had an opportunity of being ex- 
amined in this country by a commission; and secondly, that 


. upon the general meritæofthe case the decree was wrong. 
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With respect to the first question, the material facts appear 
to be these. The alleged adultery wag in ¢he years 1859 and 
1860. The petitioner does not aver with any particularity 
at what time in those years the acts of adultery were commit- 
ted. Lord William Hay left India in 1862, and has resided in 
England ever since. In 1862 Colonel Gordon says he became 
aware of his wife’s adultery by what he regarded as a confession 
by her in a certain letter which will be subsequently referred 
to, and that at that time he endeavoured to establish a case by 
the examination of witnesses in India; but it would appear that 
those very witnesses, who have been now called for him, at that 


time either could not or would not give evidence sufficient to. 


establish his cage. This suit was instituted in June 1869. 
Lord William Hay for the first time heard of it on receiving 
the summons in the beginning of August in that year. Upon 
that he immediately took what undoubtedly was the proper 
proceeding of applying to an able Counsel for his opinion, and 
that Counsel advised in substance that application should be 
made to the Court in India for further particulars, and upon 
these particulars being obtained for a commission for the 
examination of Lord William Hay. Lord William Hay, upon 
the 13th of August, wrote to Mr. Chisholm at Simla, who held 
a power-of-attorney from him, enclosing a copy of his Counsel’s 
opinion, and requesting that an advocate might be retained for 
him to act upon the instructions therein contained. It appears 
that Mr. Cunningham was so retained, but it does not appear 
that this gentleman acted in conformity with those instruc- 
tions ; the reasons for his not ĝo acting do not appear. 

The cause was heard before the Commissioner of Umballah 
on the 18th and 19th November 1869. The Commissioner 
pronounced against Lord William Hay, decreeing a dissolution 
of the marriage on the ground of adultery with him and cap- 
demning him in costs. Lord William Hay states in his affida- 
vit that he was not aware of this decision until January of the ° 
next year 1870, when he received a short report of the case in 
The Mofussilite newspaper; that he then sent out an affidavit 
(whiche appears in „the. record) denying his guilt, stating a 


-9 


variety of circumstances, and among other things setting out the 
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1872 opinion of Counsel above referred to. In pursuance of that 
Hax affidavit, and a petitiqn which he also sent to India, it appears 
Goxpos. that his Counsel before the Chief Court of the Punjab, 
Mr. Plowden, upon the 19th of May, presented a petition to that 

Court containing various grounds of defence, and stating this 
among other things:—‘‘ The co-respondent is and always has 

been willing to tender: himself as a witness in the case, and 

prays that, if the petition be not otherwise dismissed as 
against him, his evidence may be taken by commission.” 

Upon the hearing of the cause before the Chief Court of the 
Punjab in July 1870, the Court declined to comply with this 

« request on these grounds; they say :—‘ We see no likelihood of 

any sort of advantageous result from the issue of a commis- 

sion. We have Lord William Hay’s positive denial on oath 

on the record, and though we should be anxious to offer a 

` litigant so circumstanced every possible facility and indulgence 

in the hearing of the case, it is not, we' think, necessary, and 

would not therefore be expedient now, at the last moment, to 
reopen the proceedings by the grant of a commission which 

could searcely bring any new fact before us, would place 

Lord William Hay’s disavowal in no stronger a light, and 
would postpone the relief prayed for,” and the Court subse- 
quently make this observation: —“ With regard to the co-respond- 

ent, we have further to remark that his explanation of his 
proceedings is’ not, in our opinion, satisfactory, and that 

we cannot regard the course which he has pursued as in 

any degree adequate to the gravity of the occasion, or as 
indicating a serious intention to rebist the present proceedings.” 

Their Lordships are not able to agree with the Chief Court 

. that Lord William Hay’s general denialin the affidavit is at 
all equivalent tô what would or might have been a circumstan- 
tig] denial by him of the facts stated by the witnesses, or an 
explanation of these facts, upon en examination by #® commis- 
*sion;'and they are ‘also unable to agree with the Chief Court 
ə inthe remark that they cannot regard the course pursued by 
him as adequate to the gravity of the octasion, or ag indicating 

a serious intention to resist the proceedings, Their Lordships 

, see no reason to doubt etlmt Lord William Hay has all along 
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seriously and earnestly desired to resist these proceedings to 
the best of his ability. Upon this part eof the case their Lord- 
ships have come to the conclusion that it would have betn 
desirable and proper, under all the circumstances, to accede to 
Lord William Hay’s application for a commission to examine 
him. 

But their Lordships do not rest their decision upon this 
ground. After giving the whole case their best consideration, 
they have come to the conclusion that there is no sufficient 
evidence upon which this decree against Lord William Hay can 
be supported. 

In their Lordships’ opinion, the evidence against Lord Williams 
Hay is entirely that of the native witnesses. Before coming to 
this, however, it is well to make an observation upon other evi- 
dence which was admitted in the case, and which undoubtedly 
was admissible as against the respondent, Mrs. Gordon, viz., her 
own confessions, or what are contended to have been her own 
confessions. As far as the correspondence is concerned, the only 
passage which in any way bears upon her relations with Lord 
William Hay, is the following, in letter H, which must have been 
written somewhere about April 1862 from England to her hus- 
band then in India:—“I have your letters as to what occurred 
at Simla. Herbert always told me that you knew of it, and did 


not care. Lord.:William Hay told me the same thing. Herbert — 


always told me that Emily knew of it, and I firmly believe that 
both you and she did.” What she is writing about here is 
clearly misconduct of her own, and it may be assumed to be 
adultery with a gentleman at Simla, referred to by the name of 
Herbert. It appears that the person here designated as 
« Herbert,” told her that her husband knew of this adultery, and 
did not care. She also says “ Lord William Hay told me the 
same thing.” It appears to their Lordships that the view taln 
of this expression im her letter by the Court above is more 


correct than that taken by the Court below, viz., that it does not’ 


_ amount to a confession on her part of any adulterous intercourse 
with Lord William Hay, buf merely to a statement of a conver- 
sation *with him on the subject of her misconduct with another 
person, and her husband’s supposed seht#ments regarding it. 
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On this part of the case—the lady’s confessions—á Mrs.. 
Byrne is called, who dives at Simla, and whose house Mrs. 
Gordon rented. This lady is the grandmother of a Mr. Johnson, 
who was retained in this case to get up the evidence on the part 
of Colonel.Gordon, and she does speak to a communication 
from Mrs. Gordon which would undoubtedly lead to the 
inference that she had committed adultery with Lord William 
Hay. It is certainly somewhat remarkable, as has been forcibly - 
remarked by Dr. Deane, that this lady should, if the statement 
be correct, not have communicated it in 1862 to Colonel Gordon, 
who was then attempting to procure sufficient evidence to obtain 
a divorce, as Mrs, Byrne must probably have well known. 

Their Lordships have thought it necessary to say a word upon 
this part of the case, although no statements of Mrs. Gordon, 
written or verbal, are, according to well known principles of law, 


admissible against Lord William Hay; and they now refer to 


the only evidence against him, which is that of the native wit- 
nesses. Without going through that evidence in detail, it may. 
be enough to say that partof it is simply hearsay, and of an 
extremely unsatisfactory and loose character, to say the least of 
it, such as that of “ Boonah,” who speaks of having seen a horse 
tied up near Mrs. Gordon’s house at 12 o’clock at night, which 
she heard from some grooms was the horse of Lord William . 
Hay, those grooms not being called: There is evidence of Lord 
William Hay coming to the house on a good many occasions and 
dining there very frequently, but that is not evidence which, 


.if taken alone, would at all lead to the inference of adultery. 


There is the evidence of a jampan bearer to the effect -that 
on three occasions he, together with other bearers (it appears 
there would be four bearers of the jampan), took Mrs. Gordon 
to Lord William Hay’s house about8 or 9 o’clock at night, it 
dogs not appear at what time in the year. According to his 
aecount, the jampan bearers and the jampan remained outside, 
visible to all persons ‘who might be passing, which would not 
point to the conclusion that the visita were of an adulterous 
or even of a clandestine character, IF tfrther, there is the evi- 
dence of aman of the name ‚of Torab, who had been fn the 


„Service of Colonel Gordon from the year 1856 down to the 
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present ‘time, and this is the only witness who speaks of any 

familiarities between Lord William and Mrs. Gordon. His 

statement is to the effect that Lord William Hay frequently 
came to Mrs. Gordon’s when her husband was absent (in- 
deed her husband does not seem to have been much at Simla); 
that Lord William came to dinner two or three times a week, 
sometimes in company, sometimes alone, and the witness goes on 
to say that when he would take away the coffee, Mrs. Gordon 
and Lord William Hay would be sitting on a sofa toge- 
ther, he with his arm round her waist. This witness appeals 
in confirmation of his statements to the evidence of an ayah 
of the name of Peerun, who, if not supposed to have witnessed 
the same familiarity, still was constantly in the house, and would, 
of course perfectly well know whether Lord William Hay was 

there frequently or not, Torab says, that the ayah was aware 

of the frequency of Lord William Hay’s visits, and of the 

familiarity between Lord William Hay and Mrs. Gordon, and 
that he and the ayah were in the habit of discussing it together, 

and both of them discussing it with Mrs. Byrne. He also states 

that in the year 1862, when he was in Colonel Gordon’s service, 

upon Colonel Gordon questioning him concerning the facts to 

which he was then deposing, he denied all knowledge of them; 

he adds, “last year Colonel Gordon gave me great encourage- 

ment” (dilasa is the native word) “ to speak the truth, and 

promised to forgive me everything if I would; then I told the 

sahib.” 

The ayah Peerun, upon being called, contradicts the evi- 
dence of Torab; and is, in fact, a witness in favor of Lord 
William Hay. She, instead of confirming the account which 
Torab had given as to Lord William Hay’s frequent visits 
and his intimacy with Mrs. Gordon, says this:—“<I was in 
Mrs. Gordon’s service about nine years ago. Know of notha g 
between her and Lord Wiliant Hay. He only called on her 
twice to my knowledge;” this entirely agrees with Lord Wil- 


liam Hay’s own account in his affidavit, where he says that he * 


only called twice upo& Mra, Gordon; one of his visits being to 
a cert#in extent on a matter of buginess, and that he dined once 
in the house of Colonel Gordon. Shë doves speak, and so does, 
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one other witness, to an occurrence, certainly somewhat extra- 
ordinary, viz., Mfs. gordon going to Lord William Hay’s 
héuse at night, or late in the evening, breaking some of his 
windows aud cutting some creepers outside the house. Pursoo, 
the other witness who speaks to this transaction, represents that 
Lord William Hay declined to have anything to say to her. 
He says, “ I told the sahib; he said, if she won’t go send for 
the guard, as she was drunk and might strike me with the 
knife. I persuaded her to go home.” That is all we know of 
that transaction’, which certainly appears to their Lordships to 
be no evidence of adultery. 

~ It has been already said that their Lordships are of opinion 
that the only evidence against Lord William Hay was that of 
the native witnesses. It is true that the Chief Court does 
speak of that evidence as being corrohorated in one highly im- 
portant particular by Mr. Johnson, the gentleman who was em- 
ployed to get up the case. But their Lordships do not take the 
same view of the evidence of Mr. Johnson. ‘The passage to 
witich the Chief Court refers would appear to be this :—“ One 
morning I was taking my early ride about 7 or 7-30. I saw 
Mrs. Gordon coming down the steps which lead out of Little- 
wood; the ayah was with her. I passed close to her, but did 
not speak; her hair was hanging down.” It does not appear 
tą their Lordships that the fact of Mr. Johnson meeting this 
lady’ between 7 and 8 o’clock in the morning in company with a 
maid walking down-steps, which would seem to be public ones, 
leading, it is true, to Lord William Hay’s house, but also to 
other places, does afford any corroborative evidence which can 
be relied on of the statemerts of the native witnesses. 

The case, therefore, in their Lordships’. view, as far as. Lord 
William Hay is concerned, resolves itself into this: the only 
pat of the evidence of any importance is that of a native 
servant who in 1862 denied all knowledge of what he asserted 
in 1869, and this servant is contradicted by a fellow servant 
whom he vouches. Lord William Hay must be taken, as the 
Chief Court of the Punjab properly assumes, to have given a 
general dénial of the truth of this evidence; if that dental has 


ə not been specific, and Hfas’not been tested by cross-examination, 
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the fault, having regard to his desire to be examined on commis- 1872 
sion, cannot be regarded as his. Under these circumstances, Har 
their Lordships have come to the conclusion that this decree Gondor. 
cannot be maintained. 

Their Lordships are not unmindful that they have on more 
than one occasion laid it down as a general rule, subject to pos- 
sible exceptions, that they would not reverse the concurrent 
findings of two Courts on a question of fact. But they con- 
sider that the circumstances of this case are of so peculiar a 
character as to take it out-of the scope of that general rule. 
They are dealing with a jurisdiction of an important and deli- 
.cate character, new to the Courts of India. This is certainly 
the first case which has come before their Lordships, and pro- 
bably not many suits of this description have been tried in 
India. It is to be observed that in this case it can scarcely be 
said that there have been two separate judgments, inasmuch as 
the Legislature has not thought it safe to entrust the Court 
below with the power of pronouncing decisions which would be 
binding if not appealed against, but have made these decisions 
operative only on ‘confirmation by the High Court, whose con- 
firmatory judgment is practically the judgment in the suit. It 

` is further to be observed that the Court below was clearly wrong 
in accepting as evidence against Lord William Hay the state- 
ments of Mrs. Gordon, and regarding those statements as cop- 
firming the credibility of the evidence of the native witnesses ` 
against him. It is true that the Chief Court distinguishes 

between the evidence which was admissible as against the 
respondent, and that which was admissible as against the co- 
respondent. At the same time they attach a good deal of import- 
ance to the finding.of the’ Judge below upon the credibility of 
the native witnesses, based as that finding was in a great 
measure upon evidence not admissible. For these reasons thẹir 
Lordships have come to the comelusion that it is not one of the ; 
cases to which the ordinary rule abovementioned should be 
applied. ` ° 

Their Lordships witl, therefore, humbly advise Her Majesty 
to allow this appeal and to reverse so much of the decree of the 
Chief Court of the Punjab as is apptaked against, and that in | 
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9 
lieu thereof the suit be dismissed as against Lord William Hay, 
with the costs in the Courts below and the costs.of this appeal. 


E l Appeal allowed, 
Agent for appellant : Mr, Clements. 


Agents for respondent: Messra, Pritchard and Son. 
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MOLLWO, MAROH, anp orsers (Pruarsriors) v. THE COURT OF 
WARDS, ON BEHALF or THE ESTATE or RAJAH PERTAB OHUNDER 
SING (DEFENDANT). 


~ [On appeal from the High Court of Judicature at Fort William in eau 10 
Purteership —Payinent of Debt out of Profits—English Law. 


Although a right to participate in the profits of trade is a strong test of partner- 
ship, and there may be cases where, from such participation alone, it may, as a pre- 
sumption, not of law but of fact, be inferred, yet whether that relation does or does 
not exist must depend on the real intention and contract of the parties, 

To constitute a partnership the parties must have agreed to carry on business 
and to share profits in some way in common; but where a contract is entered into 
between partners and a third person for the protection of that person as a creditor, 
whereby it is agreed that he shall receive in consideration of advances commission 
on the net profits of the partnership business, and large powers of control over the 
business gre given to him, but no power to direct transactions, the Court, if satisfied 
that the contract was one of loan and security, will not interpret it as constituting 
a partnership. 

In applying the English law of partnership to cases in India the usages of trade 
and habits of business of the people of India, so far as they may be peculiar and 
differ from those in England, ought to be borne in mind. 


Tars was an appeal from a decision of L. S. Jackson and 
Markby, JJ., dated the 18th June 1869, whereby they decided 
that Rajah Pertab Chunder Sing (who had died pending the 
suit, and whose estate was now Yrepresenfed by the Court of 
Wards) was not liable as a partner of the firm of Watson and Co. 
fof the debts of that firm. 
> The facts are fully stated in the report of the case when 
before the High Court (1). — 


Present :—Tue Ricutr Howsis Sir James W, Couyrnn, Sir B. Pzacoox, 
Sm M, E, Suru, Sig R. P. Corbiweg, and Sir L, PEEL 


(9 &B, L B., A. C., 238. 
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. The appeal, which now came on for hearing, was preferred by 
the creditors Messrs. Mollwo, March andeCo.® 
The Solicitor-General (Sir G. Jessel), Q.C., Mr. Lindley, 
Q.C., and Mr. F., Meadows White for the appellants.— Previous 
to the agreement, the Rajah’s position as to the Watsons’ firm may 
have been simply that of a creditor; but after the agreement 
of August 1863 that position was altered, and thenceforth he 
became, at any rate as to third parties, a partner; and even if he 
cannot be said to be a true partner, the Watsons were authorized 
to pledge his credit, and he became jointly liable with them to 
creditors. The English law of partnership will apply. At the 
time of this debt being incurred the Statute 28 & 29 Vict., c. 86, 
had not been passed, and though it is not contended that that Act 
would have extended to India without express words, it has since 
in effect been ‘so extended by Act XV of 1866. But the 
wording of the Statute is important, inasmuch as it by declaring 
that a loan made to a firm in consideration of a share of the 
profits shall not constitute a partnership, clearly points out that 
such a state of affairs up to that time would have constituted the 
lender a partner. The case of Cor v. Hickman (1) is decided 
on a different principle. That was a case simply deciding that 
the concurrence of creditors in an arrangement, under which 
they allowed their debtor or his trustees to continue his trade, 
` applying the profits in discharge of their demands, did not make 
them partners. But here the trade has been carried on on 
behalf of the Rajah. The same distinction is to be found in 
Holme v. Hammond (2), Redpath v. Wigg (3), Easterbrook v. 
Barker (4). The effect of the decision in Cox v. Hickman (1) 
has been considered in Kilshaw v. Jukes (5). The older deci- 
sions clearly establish that participation in profits makes a person 
liable as a partner— Waugh v. Carver (6), Grace v. Smith (7), 
Bond v. Pittard (8), Ez parte IE EILS) Ex parte Hamper (1%), 


(1) 8 H. I. O., 268. (6) 2 H. BL, 235. 
(2) 7 L. R., Ex., 218. (7) 2 W. BL, 998. 
(3) 1 L. R, Ex., 335. ° (8) 3 M. & W., 357. 
(4) 6 L. R, C. P., l ‘ (9) Buck., 25, 
(5) 3 B. & S., 847; 32 L, J, N. 8., (10) 17 Ves., 403. 

Q. B., 217. * o 
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172 Esz parte Chuck (1), and Barry v. Nesham (2). The obsèrv- 
‘Mortwo, ations of Shee, J., ein Bullen v. Sharp (3) are important. 
v. The learned Counsel also referred to Inre The English and Irish 


"COURT or 


“Waos. Church and University Assurance Society (4), Shaw v. Galt (5), 
and the notes to Waters v. Taylor (6). 


Sir R. Palmer, Q.C. Mr. H. James, Q.C., and Mr. Doyne for 
the respondents.—The agreement was entered into by the parties 
as bearing the relation to each other of debtors and creditor, and 
was a provision for securing to the Rajah the payment of his debt. 
‘The old theory upon which Wi augh v. Carver(7) was based cannot 

«now be recognized as law. The cases of Cor v. Hickman (8) 
and Bullen v. Sharp (3) are decisive of this case. The 
High Court: took a correct view of the cases in applying. the 
principles laid down by the House of Lords. The learned Coun- 
sel also referred to Lindley on Partnership, p. 38, and the cases 
cited in the notes to Waters v. Taylor (6). 


Their Lorpsuips delivered the following judgment :— 

The action which gives occasion to this appeal was brought 
by the plaintiffs (the appellants), merchants of London, against 
the late Rajah Pertab Chunder Singh, to recover a balance of 
nearly-three lacs of rupees, claimed to be due to them from the 
firm of W. N. Watson and Co., of Calcutta. The Rajah having 
died during the pendency of the suit, the defence was continued 
by: the respondents, the Court of Wards, on behalf of his minor 
heir. 

' The plaint alleged that the firm of W. N. Watson and Co.’ 
consisted of William Noel Watson, Thomas Ogilvie Watson, 

- and the Rajah, and sought to make the Rajah liable as a parimor 
in it. oe 

It may be assumed, although the exact amount is a question 

dispute in thevappeal, that a large balance became due from 


K] ? 
e (1) 8 Bing., 469. (5) 16 Ir. Com., L. R., 357. 
; (2)3 C. B, 641; 16 Ld, N. S. a Tudot’a L, Ca., 343, 
C. P., 21. (7) 2H. BL, 285. ; 
(3) L. Ra 1 C. P., 86. + (8) 8H. L. C. 268. 


(4) 1 H. & M. 85. . 
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13th clauses of the agreement were as follows :—‘ 10¢h,—JIn con- 
sideration of the said agyances made and the liability incurred 
as aforesaid by the Rajah, and in consideration of any ‘future 
advances which may.be made by him, the firm agrees that he 
shall receive from them a commission of 20 per cent. on all 
net profits made by the firm from time to time, commencing 
from the Ist May 1862, or until such time as the whole 
amopnt of the debt due to him shall be paid off, and the liability 
so incurred by him as aforesaid shall be wholly -extinguished.” 
“13th.—The firm shall, in addition to the said commission, 
pay to the Rajah interest at the rate of 12 per cent. per annum 
upon all cash advances which have been or are to be hereafter 
made by him to the firm, and shall also pay to the banks all 
discount and interest now or hereafter payable on the said 
acceptances.” This agreement is not signed by the Rajah, but 
he was undoubtedly an assenting ‘party to it. Subsequently 


' to the agreement the Rajah made further advances, and the 


amount due to him ultimately exceeded three lace of rupees. 
In, 1864 and 1865, the firm of W. N. Watson and Co. fell 
into difficulties. An arrangement was then made under which 
the Rajah, upon the Watsons executing to him a formal mort- 


` gage of the tea-plantations to secure the amount of his advances, 


released to them, by a deed bearing date the 3rd March 1865, 


all right to commission and interest under the agreement of — 


August 1863, and all other claims against them. In point of 
fact, the Rajah up to this time had never received possession of 
any of the property or moneys of the firm, nor any of the pro- 
ceeds of the business, and did not in fact receive any commission. 
A sum of 27,000 rupees on this account was, indeed, on the 
30th September 1863, placed to his credit in the books of the 
firm in a separdts account opened in his name, but the sum so 


credited was never paid to him, and was subsequently “ written, ' 


back” by the Watsons. Some.evidence was given as to the 
extent of the interference of the Rajali in the control of the 
business. It seems the Rajah knew little of its details, and it’is: 
unnecessary to go, with any minuteness, into the facts on this, 
part of the case; for it was conceded that the Rajah availed 
himself only in a slight degree of the powers of control con- 
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‘ferred upon him by the agreement ; in fact, that he did not more, 
but’ much less, ‘than ‘he might have dope under it, so that the 
question really turns on the effect of the contract itself.- The 
subsequent acts of the Rajah do not in any way add to or en- 
large hia liability. 

. Before proceeding. to the main questions which have been 
argued i in the appeal, it may be as well to clear, the way for 
their consideration by saying that no liability can in this case be 
fastened upon the Rajah on the ground that he was an ostensible 
partner, and therefore liable to third persons as if he was a real 
partner. It is admitted that he did not so hold himself ont; 
and that a statement made by one of the Watsons to the plaint» 
iffs, to the effect that he might be in law a partner, by reason 
of his right to commission on profits, was not authorized by 
the Rajah. The liability therefore of the Rajah for the debts 
contracted by’ W. N.: Watson and Co. must depend on his real 
relation to that firm under the agreement. 

It was contended, for the appellants, that he was so liable: 

1, Because he became by the agreement, at least as regasds 
third persons, a partner with the Watsons; and 

2. Because, if not “a true partner” (the phrase used by 
Mr. Lindley in his argument), the Watsons were the agents of 
the Rajah in carrying on the business ; and the debt to the plaint- 
iffs was contracted within the scope of their agency. 

The case has been argued in the Courts of India and at their 
' Lordships’ bar, on the basis that the law of England relating to 
partnerships should govern the decision of it. Their Lordships 
agree that,’ in the absence of any law or well-established 
custom existing in India on the subject, English law may pro- 
perly be resorted to in mercantile affairs for principles and rules 
to guide the Courts in that country to aright decision. -But 
whilst this is so, it should be observed that infapplying then, 
- the usages, of trade and habits of business of the people of 
India, so far as they may be peculiar and ‘differ from those in® 
England, ought to be borne in mind. 

The agreement, on the face of it, is an- arrangement between 
the Rajah, as creditor, and the firm consisting of the two Wat- 
sons, as debtors, by which the Rajah obtained security for his pet 
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advances ; and in consideration of forbearance, and as an induce- 
ment to him to supporsthe Watsons by future advances, it was 


' agreed that he should receive from them a commission of 20 per: 


cent. on profits, and should be invested with the powers of 
supervision and control above referred to. The primary object 
was to give security to the Rajah as a creditor of the firm. 


It was contended at the bar that, whatever may have’ been the. 


intention, a participation in the net profits of the business was, 
in contemplation ‘of law, such cogent evidence of partnership 
that a presumption arose sufficient to establish, as regards third 
parties, that relation, unless rebutted by other circumstances, 
Wt appears to their Lordships that the rule of construction 


involved in this contention is too artificial, for it takes one term — 


only of the contract and at once raises a presumption upon it, 
whereasathe whole scope of the agreement, and all its'terms, 
ought to be looked at before any prescmpion of intention can’ 
properly be made at all. 

It certainly appears to have been at one time understood that 


-sotne decisions of the English Courts had established, as & posi- 


tive rule of law, that participation in the net profits of a business 
made the participant liable as a partner to third persons. (See 
this pointedly stated by Blackburn, J., in Bullen v. Sharp) (1). 
The rule had been laid down with distinctness by Eyre, 
C,J., in’ Waugh v. Carver (2), and the reason of the rule 
the Chief Justice thus states :—“ Upon the principle that, by 
taking a part of the profits, he takes from the creditors a part 
of that fund which is the proper security to them for the pay- 
ment of their debts. That was the foundation of Grace w. 
Smith (3), and I think it stands upon fair grounds of reason.” 
The rule was evidently an arbitrary one, and subsequent dis- 
cussion has led to the rejection of the reason for it as unsound. 

Whilst it was supposed to prevail, much hardship arose from its 


application, and a distinction, eqrfally arbitrary, was established 
between a right to participate in profits generajly “as such,” ’ 


and a right to a payment by way of salary or commission “ in 
proportion” (to use the words of ord’ Eldon) “to a given 


(1) I, R, 1 C. P. 86, see 109. *(2) 2H, BL, 235, see 247. (8) 2 W. BL, 998 
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quantum of the profits.” This distinction was stated to be 
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“clearly settled” and was acted upon by Lord Eldon i in Ex parte Manon 


Hamper (1) and in other cases. It was also affymed and 
acted on in Pott v. Eyton (2), where Tindal, C.J., in giving 
the judgment of the Court, adopts the rule as laid down by 
Lord Eldon, and says:—* Nor does it appear to make any 
difference whether the money is received by way of interest on 
money lent, or wages, or salary as agent, or commission on sales.” 
‘The present case appears to fall within this distinction., The 
Rajah was not entitled to a share of the profits “as such;” he 
had no specific property or interest in them.gud profits, for, 


subject to the powers given to the Rajah by way of security, 


the Watsons might have appropriated or assigned the whole 
profits without any breach of the agreement. The Rajah was 
entitled only to commission, or @ payment equal in proportion 
to one-fifth of their amount. This distinction has always been 
admitted to be thin, but it may be observed that the supposed 
rule itself was arbitrary in the sense of being imposed by law 
and of being foundgd on an assumption opposed in many cases 
to the real relation of the parties ; and when the law thus creates 
a rule of lability and a distinction, both equally arbitrary, the 
distinction which protects from liability is entitled to as much 
weight as the rule which imposes it. 

But the necessity of resorting to these fine distinctions has 
been greatly lessened, since the presumption itself lost the rigid 
character it was supposed to possess after the full exposition of 
the law on this subject contained in the judgment of the House 
of Lords in Cor v. Hickman (3), and the cases which have fol- 
lowed that decision. It was contended that these cases did not 
overrule the previous ones. This may be so, apd it may be that 
Waugh v. Carver (4), and others of the former cases, were 
rightly decided on their own facts; but the judgment i in Cor. 


Hickman (3) had certainly the effect of dissolving the rule of, 


law which had been supposed to exist, and laid down principles 
of decision by which the determination of cases of this kind 
e 


é 
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is made to depend, not on arbitrary presumptions of law, but 
on the real contracts &nd relations of the parties. It appears 
to be now,established that, although a right to participate in the 
profits of trade is a strong test of partnership, and that there 
may be cases where, from such participation alone, it may, as & 
presumption, not of law but of fact, be inferred, yet that, whether 
that relation does or does not exist, must depend on the real in- 
tention and contract of the parties. 

It is certainly difficult to understand the principle on which a 
man who is neither a real nor ostensible partner can be held 
liable to a creditor of the firm. The reason given in Grace v. 
“Smith (1), that by taking part of the profits he takes part of the 
fund which is the proper security of the creditors, is now admitted 
to be unsound and insufficient to support it; for of course the 
same consequences might follow in a far greater degree from 


t 


the mortgage of the common property of the firm, which — 


certainly would not of itself make the mortgagee a partner. 
Where a man holds himself out as a partner, or allows others 
to do it, the case is wholly different. He is then properly 
estopped from denying the character he has assumed, and upon 
the faith of which creditors may be presumed to have acted. A 
man 60, acting may be rightly held liable as a partner by estoppel. 
Again, wherever the agreement between parties creates a re- 
lation which is in substance a ‘partnership, no mere words or 
declarations to the contrary will prevent, as regards third persons, 
the consequences flowing from the real contract. 

Numerous definitions by -text-writers of what constitutes a 
partnership are collected at the ‘end of the introduction to 
Mr. Lindley’s excellent treatise on this subject. Their Lordships 
do not think it nepessary to refer particularly to any of them, 
or to attempt to give a general definition to meet all cases. It 
is€ufficient for the present decision to say, that to constitute a 

«partnership, the parties must have agreed to carry on business, 
and to share profits in some way in common. 

It was strongly urged, that the large powers of control, and 
the provisions for empowering the Rajah to take possession of 
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the consignments and their proceeds, in addition to the commis- 
sion on net profits, amounted to an agreement of this kind, and 
that the Rajah was constituted, in fact, the managing partner., 
The contract undoubtedly confers on the Rajah large powers 
of control. Whilst his advances remained unpaid, the W atsons 
bound themselves not to make shipments or order consignments, 
or sell goods without his consent. No money was to be drawn 
from the firm without his sanction, and he was to be consulted 
with regard to the office business of the firm, and he might direct 
a reduction or enlargement of the establishment. It was also 
agreed that the shipping documents should be at his disposal, 
and should not be sold or hypothecated, or the proceeds applied 
without his consent; and that all the proceeds of the business 
should be handed to him, for the purpose of extinguishing his 
' debt, On the other hand, the Rajah had no initiative power; he 
could not direct what shipments should be made or consignments 
ordered, or what should be the course of trade. He could not 
require the Watsons to continue to trade, or even to remain in 
partnership ;- his powers, however large, were powers of control 
only. No doubt he might have laid his hands on the proceeds 
of the business; and not only so, but it was agreed that all 
their property, landed and otherwise, should be answerable to 
him as security for his debt. Their Lordships are of opinion 
that by these arrangements the parties did not intend to create 
a partnership, and that their true relation to each other under 
the agreement was that of creditor and debtors. The Wat- 
sons evidently wished to induce the Rajah to continue his 
advances, and, for that purpose, were willing to give him the 
largest security they could offer; but a partnership was not con- 
templated, and the’agreement is really founded on the assump- 
tion, not of community of benefit, but of oppgsition of interests. 
It may well be that, where there ig an agreement to share the 

‘profits of a trade, and no moré, a contract of partnership mgy 
be inferred, because there is nothing to show that any other was 


contemplated; but that is not the present case, where another * 


and different contract is shown to have been intended, viz., one 
of loan and security. . 
Some reliance was placed on thé Statute 28 & 29 Vict, 
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o. 86, which enacts that the advance of money to a firm upon a 
contract that the lende? shall receive a rate of interest varying 
with the prefits, or a share of the profits, shall not, of itself, 
constitute the lender a partner, or render him responsible as 
such. It was argued that this raised an implication that the 

lender was go responsible by the law existing before the passing 
of the Act. The enactment is no doubt entitled to great 
weight as evidence of the law, but it is by no means conclusive ; 
and when the existing law is shown to be different from that 
which the Legislature supposed it to be, the implication arising 
from the Statute cannot operate as a negation of its existence. 
What may be the effect of the positive enactment contained in 
the fifth clause of the Act, so far as regards England, it is not 
necessary for their Lordships to consider. The Indian Act, XV 
of 1866, passed after this contract was made, does not contain 
that provision. 

It was strongly insisted for the appellants that if “a true 
partnership” had not been created under the agreement, the 
Watsons were constituted by it the agents of the Rajah to carry 
on the business, and that the debt of the plaintiffs was contracted 
within the scope of their agency. 

Of course, if there was no partnership, the implied agency 
which flows from that relation cannot arise, and the relation of 
principal and agents must, on some other ground, be shown to 
exist. It is clear that this relation was not expressly created, 
and was not intended to be created by the agreement, and that, 
if it exists, it must arise by implication. It is said that it onght 
to be implied from the fact of the commission on profits, and the 
powers of control given to the Rajah. Bat this is again an 
attempt to create, by operation of law, a relation opposed to the 
real agreement and intention of the parties, exactly in the same 
manfer as that of partners was sought tō be established, and on 
the same facts and prespmptions. Their Lordships have already 


stated the reasons which have led them to the conclusion that ` 


*the trade was not agreed to be carried on for the common benefit 
of the Watsons and the Rajah, so as to, create a partnership ; 
and they think there is no suffieient ground for holding that it 
wss carried on for the Rafah, as principal, in any other charac- 
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ter. He was not, in any sense, the owner of the business, 
and had no power to déal with it as owner. ° None of the ordi- 
nary attributes of principal belonged to him. The Wats6ns 
were to carry on the business; he could neither direct them to 
make contracts, nor to deal with particular customers, nor to 
trade in the manner which he might desire: his powers were 
confined to those of control and security; and subject to 
those powers, the Watsons remained owners of the business and 
of the common property of the firm. The agreement in terms, 
and, as their Lordships think, in substance, is founded on the 
relation of creditor and debtors, and establishes no other. 

Their Lordships’ opinion in this case is founded on their belief 
that the contract is really and in substance what it professes to, 
be, viz., one of loan and security between debtors and their 
creditor. If cases should occur where any persons, under the 
guise of such an arrangement, are really trading as principals, and 
putting forward as ostensible traders others who are really their 
agents, they must not hope by such devices to escapa liability ; 
for the law, in cases of this kind, will look at the body and sub- 
stance of the arrangements, and fasten responsibility on the 
parties according to their true and real character. 

For the above reasons their Lordships think that the Judges 
of the High Court, in holding that the Rajah was not liable for 
the debts of the firm of W. N. Watson and Co., took a correct 
view of the case: and they will, therefore, hrimbly advise Her 
Majesty to affirm their judgment, and to dismiss this appeal 
with costs. 

Appeal dismissed, 


Agents for appellants: Me sears. Hillyer, Fenwick and Stibbard. 


Agent for respondent: Mir. Wrentmore. £ ` 
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Before Mr. Justice Bayley and Mr. Justice Mitter, 


RAJ NARAIN DEB OHOWDHRY (Prarrirr) v. KASSEE CHUNDER 
OHOWDHRY axo oruars (Dsrenpants).* 


Guardian and Infant—Sale by Guardian— Delay in repudiating a Guardian's 
aci—Ratiyication of Contract made by Guardian. 
Mere delay on the part ofa ward, after attainment of majority, in repudiating 


@ alienation made by his guardian, cannot be treated as a ratification of the 
guardian’s act, but only as evidence of ratification. 


ONE Bhobanipersaud, a Hindoo, died, leaving a widow 
Chunderbutty Dossee, and a minor grandson by his daughter, 
named Chundernath, and leaving amongst other property an 
eight-anna share of 21 hals of land. On the death of Chun- 
derbutty, Chundernath succeeded to the property left by 
Bhobanipersaud. During the minority of, Chundernath, his 
father, Saheb Roy, as the guardian of his minor son, executed an 
izarah pottah of the eight-anna share of the landin favor of 
Kassee Chunder Chowdhry and others, who obtained possession 
of the land on the 4th November 1857. Chundernath, a 
few days after attaining his majority, executed on the 26th 
February 1862 a deed of sale of a four-anna share of the pro- 
perty to Raj Narain Deb, therein reciting that the izarah pottah 
was in reality an out-and-out sale of the property; that there 
was no necessity to justify the sale; and that the sale by his 
guardian was “illegal and invalid.” 

On the 4th October 1869, Raj Narain brought the present suit 
for recovery of possession of the land let in izarah to Kassee 
Chfinder Chowd)ry and others, stating iñ the plaint that the 
cause of action arose on the 4th November 1857. The defence 
set up was (inter alia) that the izarab pottah had been executed 


* Special Appeal, No. 120 of 1872, from deqrea of the J udge of Sylhet, dated the 
16th August 1871, reversing a decree of the Moongiff of that district, datedethe 28th 
as 1871, 
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6 
to raise money for payment of debts incurred by Bhobani- 
persaud, that it was executed under a lpgab necessity, and that, 
after attaining majority, Chundernath, having purchased bwo 
hears of the land mentioned in the izarah pottah from the 
defendants, and then sold them to a third party, must be 
held to have admitted the validity of the izarah pottah. 

The Moonsiff found that there was no legal necessity which 
would justify the alienation ; that the alienation was in no way 
beneficial to the minor ; that the purchase and sale by Chun- 
dernath of the two kears of land took place after the plaintiff's 
purchase, and consequently could not affect his title; that 
Chundernath sold the one-fourth share immediately after attaip- 
ing majority ; and that there was no act done by Chundernath 
to ratify the alienation. He accordingly passed a decree in 
favor of the plaintiff. 

On appeal, the Judge held that the case of necessity, set up 
by the defendants, had not been proved; that the long silence of 
Chundernath was a ratification of the act of his guardian; that if 
a minor, on attaining majority, did not repudiate any illegal sale 
by his guardian, nor communicate his intention of questioning 
his guardian’s act to the purchaser, the mere circumstance of 
his having sold a portion of the property to a third party within 
five years after he attained majority, stating in the deed of sale 
that he repudiated his guardian’s act to which the defendants 
were not parties, was no repudiation; and that the long silence 
of Chundernath and the plaintiff after his purchase was to be 
considered to be a ratification of the alienation by Chunder- 
nath’s guardian. He accordingly dismissed the plaintiff's suit. 


The plaintiff appealed to the High Court. 


Mr. Woodroffe (Baboo Aushootosh Dhur’ with him) for the 
appellant., i e ` 


q í 
Baboos Mohini Mohun Roy and Byhkuntnath Doss for the 
respondents, 


Mr. Woodroffe contended, that there was no ratification on 
the part of Chundernath. Ratification implies an intelligent 
consent with knowledge of what has*been done. The sale of 
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é 
Chundernath to the plaintiff was sufficient to question the 


legality of the sale by hig guardian. Nothing short of twelve years- 


will bar the plaintiff, who is a purchaser from one who is sui juris, 
and does fot stand in the relation of a ward. The doctrine of 


fiduciary relation. 


tification does not apply to a case where there is an end of the 
The equitable doctrine of acquiescence does 


not apply to suits in the Mofussil for which a period of limita- 


tion is provided— Rámá Rau v, Rájá Rau (1). 


When the right 


is founded upon law, the bar must be under the law, and cannot 


be subject to any equitable bar. 


$ 


t 


, Baboo Mohini Mohun Roy for the respondents contended that 


there was acquiescence. 


The act of the guardian was not void, 


but voidable only. The silence of Chundernath for such a 
considerable length of time after attaining majority was ratifica- 


tion—-Boidonath Dey v. Ramkishore Dey (2). 


(1) 2 Mad. Rep., 114. 


(2) Before Mr. Justice Phear and Mr. Justice 
é Mitter, 7 


BOIDONATH DEY (DEFENDANT) v. 
RAMKISHORE DEY (Puanerrrr).* 


The 11th February 1870. 


Minor, contract by-—Delay in repudiating- 
Ratification, 


Baboo Nilmadhub Sein for the appellant, 


The respondent did not appear. 


Tar following judgments were deli- 
vered : 


Puzar, J.—In this case the plaintiff 
admits that he sold the property, which 
he now seeks to recover, to the defendant, 
and received the purahase-money. But 
he safa that, at the imewhen he sold it, 
he was a minor, consequently the contract 
was a void contract, and he if now enti- 
tled to recover back from the defendant 


e the property which he so sold. 


There must be 


The lower Appellate Court holds that 
he is entitled to recover back the proper- 
ty thus sold, and bas given a decree 
against the defeadant to that effect; and 
inasmuch as this decree is not accom- 
panied by any order that the plaintiff 
should refand the purchase-money which 
he has undoubtedly put into his pocket, 
the result will be that the decree, if al- 
lowed to stand, will give a legal sanction 
to that which is nothing more or less than 
robbery. It is obvious that this must bo 
wrong. Let us look at the facta. Accord- 
ing to the judgment of the lower Appellate 
Court, although the plaintiff was a minor 
at the time of the sale, he was then with- 
in a very few months of his majority, 
and since that time so long a period has 
elapsed, that the present suit only escapes 
being barred by asingle month, In other 
words, the plaintiff for cleven years after 
he became a major stood by, and allowed the 
d&fendant to quietly enjoy possession of 
the land, which is the subject of suit, 
under the contract which he now seeks to 
sot aside, 


s + 
* Bpecial Appeal, No. 2846 of 1869, from a décrłe of the Additional Subordinate Judge 
of Afymensing, dated the 8th September 1889, reversing a decree of the Munsif of that 


district, dated the 24th December 4868, 
ke 
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some prompt act to repudiate the alienation, otherwise ratification 
must be presumed—Doorga Churn Shahav. Ramnarain Doss (1). 


Now a contract which is made by a 
minor is voidable only ; it is not neces- 
sarily void, and ifit has-been made fora 
consideration, which was of the nature of 
a necessary to the minor, it is not even 
_ voidable. I think that when, as is the 
case here, a minor chooses to remain quiet 
for eleven years, after he has attained his 
majority, and for oleven years and eleven 
months after the contract, without doing 
anything in any shape to repMliate it, a 
Court of Equity is bound as against him 
to presume that the consideration for the 
contract was of such a character as to 
bind him, or that he had after coming of 
- age ratified the contract, unless this long 
period of silence can be explained, or the 
original contract impeached upon grounds 
going to its merits, other than that of the 
minority of the vendor. 

No sort of suggestion appears to have 
been made in this case that there was any 
good reason for the plamtifi’s long silence, 
or that the contract of sale was not bond 
Jide on the part of the defendant. 

I am, therefore, of opinion that the 
lower Appellate Court was wrong in set- 
ting aside the sale. Even had there been 
good ground for donbting the binding 
character of the contract of sale, it ought 
not to have been set aside on any other 
terms than that of the plaintiff’s refund- 
ing the purchase-money. As I havesaid, 
I am of opinion that the decision of the 
lower Appellate Court is wrong, and onght 
to be reversed, and it must accordingly 
be reversed with costs both in this Court 
and the Court below. . 

MITTER, J. — I concur. I am not 
quite sure that the plaintiff’s snit 
is not barred by the provisions of 
el. 16, s 1, Act XIV of 1859. It is 
true that the plaintiff has sued for 
the recovery of an immovenable property, 


but his right to that properfy is dependent 
on his right to have the sale by which it 
was transferred to the defendant set 
aside, The law has not laid down any 
specific period of time for an action to set 
aside such a sale, and I am, therefore, 
inclined to think that the plaintiff ’s suit, 
so far as it related to the reversal of that 
sale, would be barred by the provisions of 
the clause above referred to ; and if he is 
notin a position to have that sale set 
aside, his claim for the recovery of the 
immoveable property in question must 
necessarily fall to the ground. 

But I would add that I entirely concur 
in the opinion of my learned colleague 
that the plaintiff is not entitled to succeed 
in this action in consequence of his sl- 
lence for eleven years, which has not been 
explained in any manner whatever, and 
which may be therefore taken as a suff- 
cient ratification of the sale. 

Tho decree of the lower Appellate 
Court must be reversed with costs, 

(1) Before Mr. Justice Phear and Mr. Justice 
Mitter, 
DOORGA CHURN SHAHA (ORE or THM 

DEFENDANTS) v. RAMNARAIN DOSS 

(PLALNTIFF).* 


The 14th February 1870. 
Minor, contract by—Delay in repudiating— 
Baboo Grish Chunder Ghose for the 
appellant. 


Baboo Rajender Nath Bose for the 
respondent. ` 
THR judgment of the Court was deliver- 
ed by t e 
Puxar, J.—We think that the decision 
of the lowersAppellate Court cannot ba 


supported. 
The plaintiff claims through two roots 


e 
* Special Appeal, No. 2604 of 1869, aghninst the decree of the Judge of Sylhet, dated the 


24th Augest 186 
April 1869, 
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Long inaction must be held to be a ratification of the contract— 


of title, and the defendant sets up a 
prior right through the same sources. 

Tt is not quite clear whether or not the 
plaintiff has proved the conveyances on 
which he relies. We think, however, that 
the decision of the Judge to the effect 
that the defendant has failed to make 
out his two lines of title is incorrect, at 
any rate as regards one of them. 

It appears to us that there has been no 
real question below with regard to the 
defendant’s conveyances. One portion 

“of the property was conveyed to him by 
Surroop, another by Bishen Dassee, 

But the Judge finds as a fact that Sur- 
roop was a minor, and upon that ground 
holds that the conveyance by him to the 
defendant is inoperative, 

This we think is erroneous. A con- 
veyance by a minor is so far imperfect 
that it may be avoided by the minor 
when he comes of age. But, unless after 
coming of age, he promptly does some 
act to repudiate the contract, it must 
be taken against him that he ratifies it. 

Tt does not appear that there is n par- 
ticle of evidence on the record tending 
to show that Surroop, when he came of 
age, or as soon thereafter as reasonably 
might be, took steps to repudiate the 
conveyance to the defendant. Of course, 
he could not honestly disavow his own 
act, unless he offered at the same time to 
refund the purchase-money. i 

Now nobody seems to haye thought 
of his doing this. Even the plaintiff 
who sues on a conveyance from him, and 
therefore stands upon,his right, and no 
other, never proposes to pay back to the 
defendant the money grhich he gave for 
his purchase. And the Judge, when he 
gives a decree in favor of the plaintiff, 
‘allows him to have the full benefit of 
the property without making any awards 
whatever to the defendant for the logs of 
the money which he paid some three and 
a half or four years before suit for the 


property. 
—_ 


è (4) 9 W. 


Ishan Chunder Mézoogdar v. Sreekant Nath (1). 


I need not say that this of itself is 
inequitable. It would be manifestly un- 
just that Surroop should get back the 
property, and at the same time keep in 
his pocket the money for which he sold 
it ; and there is nothing certainly in this 
case by reason of which the plaintiff 
ought to stand in a better positon than 
Surroop. I have no doubt that the 
Court was bound in equity to treat the sale 
of Snrroof to the defendant as a valid sale. 
If Surroop was of age at the time of the 
sale, he could not afterwards recall his 
act, Ifhe was a minor which, on the 
finding of the Judge himself, is at any 
rate doubtful, everything in the case, 
including the mode in which the suit is 
brought, goes to prove that he ratified 
that sale, and he has certainly taken no 
step’ whatever to repudiate it. With 
regard to the property which the defend- 
ant obtained from Bishen Dassee, the 
Judge was nêt correct in holding that 
the production of the kobala was neces- 
sary to enable him to determine the issue 
between the parties in favor of the 
defendant. 

It appears that the factum of sale'was 
not really disputed, but the plaintiff 
only urged that the sale was n sale by a 
Hindu widow under circumstances which 
did not bind the reversionary heir. The 
Judge ought to have confined himself 
to the inquiry whether the sale by Bishen 
Dassee was valid as against the rever- 
sionary heir. He ought not to have 
gone behind the only question which the 
partics raisedy to inquire whether there 
was such a gale or not, 

We think that, so far as regards the 
property which was the subject of the 

nveyance of Surroop, the decision of 
both the lower Courts must be reversed, 
and the plaintiff’s suit must be dismissed. 

But as regards the property which was 
es of the conveyance from 
Bishen Dasses, the decision of the lower 
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The judgment of the Court was delivered by pA p Sra 
MITTER, J.—The main questions which the lower Courts had a” 
to determine in this case were, firstly, whether there was any Pree 
CHownarey. 


legal necessity to justify the guardian of the plaintiff’s vendor 
in mortgaging the disputed property to the defendants; and 
secondly, whether the plaintiff’s vendor, Chundernath, after 
arriving at majority, had, previous to the sale to the plaintiff, 
ratified the said transaction of mortgage. 

With reference to the first question, the lower Appellate 
Court has found as a fact upon evidence that the case of neces- 
sity set up by the defendants, special respondents, in their writter 
statement, was not proved to its satisfaction. This finding has 
been impugned by the special respondents under the provisions 
of s, 348, Act VIII of 1859. Butas it is a finding of fact based 
upon a full consideration of the evidence on the record, and as we 
do not find any error in law, either in the procedure or in the inves- 
tigation of the case, we cannot interfere with it in special appeal. 

Upon the second question, the lower Appellate Court has 
come to the conclusion that the plaintiff's vendor, having failed 
to take any steps to repudiate the defendants’ title under the 
mortgage within five years after the date of his arrival at 
majority, it must be presumed that he has ratified that title. 

We are of opinion that, under the admitted circumstances of 
this case, this conclusion is erroneous in law. We do not mean 
to say, that long silence on the part of a person, arrived at 
majority, to impugn the validity of a transaction between his 
lawful guardian during his minority and a third party, cannot . 
be treated as evidence of ratification, merely because that silence 
falls short of the period prescribed by the Statyte of Limitation ; j 
nor do we mean to say that a Court of J ustice, whose duty it is 
to determine a question of fact, cannot, in any case, infer a 


Appellate Court must be reversed, and next reversiquary heir consented to the ” ~ 


the case must be remanded to the ee 
Appellate Court for trial of the issue, 
whether or not the considegation for 
that sale was suchas to make the 
binding ag against the reversionary heir ; 
or, in the alternative, whether the then 


sale, 
We think that the plaintif must pay 
the defendant one-third of his costs in 


e both the lower Courta and in this Court. 


The remaining coats will abide the result 
of thginguiry on remand, 
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ratifioation from the fact of such silence. But after a careful 
consideration of allethe arguments and authorities brought to 
ous notice, the conclusion we have arrived at is that mere 
silence fo a period short of that prescribed by the law of limi- 
tation cannot by itself constitute a valid ground for rejecting a 
person’s claim to set aside an alienation improperly made by his 
guardian without any valid necessity. Such a course would be 
tantamount to the establishment of a new rule of limitation not 
sanctioned by the Statute, and it is therefore clear that mere 
delay in repudiating an alienation like that above described 
can be treated only as evidence of ratification, if such ratifica- 
tion is pleaded, and in no other light, 

Let us now proceed to see how the lower Appellate Court 
has dealt with the delay imputed in this case to the plaintifPs 
vendor, that delay being considered merely as a matter of evi- 
dence bearing upon the question of ratification. The learned 
Judge admits in his decision that, as soon as the plaintiff's 
vendor arrived at majority, he sold his rights in a moiety of the 
lands mortgaged to the defendants to the plaintiff, and in the 
kobala executed for that purpose, he, the* plaintiff’s vendor, 
expressly repudiated the title of the defendants and characterized 
the possession held under that title as wrongful. But the 
learned” Judge goes on to say that the defendants were not 
parties to this kobala, and as neither the plaintif nor his vendor 
gave to the defendants any notice of their intention to repudiate 
the mortgage transaction in question, within five years and 
upwards from the date of its execution, it must be held that 
that transaction has been sufficiently ratified by the plaintiff's 
vendor, and therefore as a matter of law by the plaintiff himself, 
who cannot claim to stand in a higher position than his vendor. 

But this reascping appears to us to be erroneous. In the 
first, place it seems to be clear that there is no law which 
requires a person who has arrivedsat majority to give any notice, 
express or implied, tothe person who holds his property under 
an invalid alienation made by his guardian during his minority ; 
nor do- we find any law providing {hat aguit of this description 
cannot be maintained without the performance of some prelimi- 


nary acts on the part of the minor, or of those who claim under him. 
te, ~ 
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In the next place, it is clear from the foregoing remarks that 
the question which the Judge had to tey whs, whether the title 
relied upon by the defendants had been ratified by the plaintrit’s 
vendor, there being no allegation in this case that it had been 
ratified by the plaintiff himself; and it may be conceded that in 
dealing with this question, the Judge had every right to draw 
any legitimate inference he thought proper from the conduct of 
the parties, such as the delay on the part of the plaintiff or of 
his vendor in taking proceedings against the defendants. But 
in this case, it is admitted that there is no direct evidence of any 
positive act of ratification. There may be cases in which mere 
silence for an undue length of time may be taken as proof of 
such an act. But in this case, it is clear upon the learned 
Judge’s own showing that there was something more than 
silence, namely, the express repudiation of the defendants’ title 
in the kobala executed in favor of the plaintiff by his vendor 
‘immediately after the latter’s arrival at majority. That kobala 
is, at any rate, evidence of the declared intention of the plaintiffs 
vendor to institute proceedings against the defendants, at least 
of an intention existing on the date of its execution, and there 
is therefore direct evidence not of ratification, but of positive 
dis-affirmance or repudiation, It is not even alleged that there 
has been any ratification by the plaintiff since that date, the 
acts of his vendor done subsequently to the date of his purchase 
being of course rejected as not binding against him. © 
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In the above view, we reverse the decision of the Judge, and . 


restore that of the first Court with all costs to be paid by the 
defendant, mortgagee. 
Appeal allowed, 
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Before Mr. Justice Phear and Mr. Justice Ainslie. 
Tos QUEEN v. SOOBJAN.* 


Evidence—Confession of Guili—Credibility of Confession—Documents not in 
Evidence before Sessions Judge. 


The words actually used by an accused, who is sald to have confessed, ought to 
be ascertained. The Court should not accept merely the conclusions at which the 
witnesses, deposing to a confession, themselves arrived, from the answers which the 
accused gave to questions put by them. 


Where an accused makes two distinct statements,—the one amounting to a confes- 
sion of guilt, the other repudiating guilt,—if the one statement is taken against the 
accused, the other also must be taken, for what it is worth, in his favor. The 


Court ought to weigh well the relative credibility of the two statements before 
it accepts the one in preference to the other. 


Documents which were in the record sent up by the Magistrate, but which 
were not put in evidence before the Sessions Judge, were looked at because they told 
in favor of the prisoner. 


THE prisoner in this case was charged, under s. 302 of the 
Indian Penal Code, with culpable homicide amounting to mur- 
der, by-causing the death of Gani, her husband, and was tried 
before the Judge of Dinagepore with the aid of assessors. 

The evidence against the prisoner was that of two witnesses, ° 
and her own statement before the Magistrate. 

The first witness, Mahashun, said :— 

“ My brother Gani is dead. He died from poison given him by his 
wife, the prisoner present, on a Tuesday evening. I lived in the 
same house with my brother. I ate that night rice and vegetable pre- 
pared by the prisanet ; my brother Gani ate after me. He said after 
eating that he was burning inside pnd his tongue dry. He was in 
peffect health baltre ; he shortly after vomited, and died at midnight. 
He took his food about 9 p. m, "I asked the prisoner after his death 


* what she had done, and she said she had given him poison in his rice. 


She said that Majuoe@ had enticed her to poison her husband as she 
\ e 
* Criminal case No. 977 of 1872, referred to the High Court for confrmation of 


the capital sentence by the Sessions Judge of Dinagepore, 
om 


bad 
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had an intrigue with him. She pointed out the small piece of cloth 
present, and said she had received the poisog in that cloth. The body 
was sent into the station in charge of the Police and my brother Hafal, 
Raiaboolah and Jeetoo and others. I sont the chowkedar to the thannah 
18 miles off. The Police came on the Thursday, and the body was 
sent in on Friday. The prisoner confessed to the Police as she did to 
us. I knew nothing of any intrigue between the prsioner and Majnoo, 
He lives near prisoner’s mother, in the Purneah district. My brother 
was a strong, healthy man, Halal and other villagers saw my brother 
in the dying state; he was rolling about in great pain. He said he 
believed his wife had poisoned him. She was then in the house and 
said nothing.” 


Halal, the second witness, said :— 

“ Gani was my brother. He is dead; he was poisoned by his wife 
Soobjan on Tuesday night. The prisoner present is the wife of Gani. 
I and my brother ate first. ‘The food was cooked by the prisoner. My, 
brother Gani ate after us. He shortly after said he had a bad taste, and 
his throat and stomach were burning. He fell down and rolled about 
and died in great prin at midnight, having eaten about 9 p.m. His 
wife confessed to us that she had given him poison which Majnoo had 
given her, as she had an intrigue with him and would marry him when 
her husband was dead. She snid she had the poison in the piece of cloth 
now present, Majnoo lives across the river. The deceased wag healthy 
and strong; he had not eaten anything before the rice. He believed 
his wife had poisoned him. The Police came on the Thursday. The 
chowkedar went to the thannah on Wednesday morning, 7 kos distant, 
The prisoner confessed to having poisoned her husband before the 
Police. His wife was present when Gani accused her, and she made 
no reply. The prisoner during Falgoon and Magh was at her mother’s 
house, 8 rusis from Majnoo. The body was sent in in charge of the 
Police. Raiaboolah and 8 men took it in. Gani has no other wife.” 

The prisoner’s statement before the Magist}ata was then read 
to her. It was as follows :— e 

“ Majnoo is my brother-in-law’s brother. Since last Falgoon there has 
been an intrigue existing between us. One Monday, 10 or 16 days agos 
he gave me some white powder poison, and said‘that he would keep me 
if I would give the poison to my husband with rice, which, if he takes 
it, will cause his death. This léd me to give poison to my hasband on 
Tuesday with rice ; he took it, and said that his tongue was very bad, 


So saying he vomited and fell down, and died at midnight. I gavge 
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the rice at one pahar of night. Very little quantity of powder poison 
was given in a piece of rag (produced in the Court), The powder was 
wrhpped in this rag, not tied. l 

The prisoner was asked if her “ confession” was true. She 
answered as follows :— 

“The confession is not true, My elder brother-in-law induced me to 
say what I did. My husband was ill with venereal disease, and Majnoo 
gave me medicine for him: thisI gave him. I had no intrigue with 
Majnoo. I gave the medicine to cure and not to kill him. I have no 
more to say and no witnesses,” 

It appeared that no post-mortem examination had been made, 
but the stomach, which had been sent to Calcutta, had been exa- 
mined and was found not to contain any poison. With the docu- 
ments sent up with the record there was a-report by the Civil 
Surgeon of Dinagepore, who had apparently, at the Magistrate’s 
request, examined Majnoo and Soobjan, both prisoners at the time, 
stating that Majnoo was free from both venereal disease and 
gonorrhea, but that the prisoner was suffering from gonorrhea, 
that she had been under treatment from the time of her admission, 
and that she was not yet quite cured. The doctor, however, was 
notexamined as a witness, nor was his report produced before 
the Sessions Court, or mentioned by the Judge in his judgment. 

The assessors were of opinion that the evidence was not 
sufficient for a conviction, the body having been examined 
and no poison having been found in the stomach. They both 
thought it possible that the prisoner had been induced to confess 
to the Magistrate by others, and they found her not guilty. 
The Judge considered that the evidence was supported by her 
voluntary confession, and convicted the prisoner and sentenced 
her to death. . P ; l 

On the case kiua up to the High Court for confirmation of 
thé sentence unr s. 287 of the Criminal Procedure Code, no 
one appeared for the prisoner, : 

The following judgments were delivered :— 

_ Parar, J.—In this case the prisoner has been convicted of 
murder by the Sessions Judge diffbring from the assessors, and 
the prisoner has been sentenced to death. z 


‘œ The assessors are of opinion that the evidence is not suffi- 


t 
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cient to support a conviction; and the Judge himself states that 
the case has been sent up in rather a meeagfe form. And truly 
the materials upon which the conviction has been come to ‘are 
` about the very scantiest that I have ever before seen in a capi- 
tal case. Apart from statements which the prisoner herself on 
different occasions made, the whole of the evidence directly 
bearing upon the charge is as follows:—[His Lordship, after 
reading portions of the evidence of the two witnesses, continued. | 
— This is the whole of the material evidence in the case, exclusive 
of the prisoner’s confessions. But both these witnesses no doubt 
stated that the prisoner confessed to having poisoned her husband. 
The words are these:—Mahashun says, “ I asked the prisoner 
after his death what she had done, and she said she had given 
him poison in his rice. She said that Majnoo had*induced her to 
poison her husband as she had an intrigue with him.” Halal 
said :—‘* His wife confessed to us that she had given him poison 
which Majnoo had given her, as she had an intrigue with him 
and would marry him when her husband was dead.” 

Now, it is to be observed that these statements are in gentral 
terms, and so are merely statements of a conclusion at which the 
witnesses themselves arrived from the answers given by the 
prisoner to their questions. Halal says, “ she confessed,” but 
it is all-important in matters of this kind to know what were the 
words which the person who is said to have confessed actually 
used: nothing short of the actual words given in detail in the 
first person, so far as it is possible to obtain them, ought ever to 
be relied upon as a foundation for the opinion formed by the 
Court; because, it may turn out that the words taken together 
with the questions and the circumstances under which the ques- 
tions were put, do. not in trth amount toy nfession of guilt 
such as the witness chose to represent it. Neither of these wit- 
nesses are asked to detail their nit An even to givt th 
actual words of the prisoner ; and I must say that I should like 
very much indeed to have on the record even the vernacular 


expressions which were used, and which the Judge has translated e 


by saying, “ she said she had given him poison in his rice.” Itis 
quite eortain, I think, that all which passed between these brothers 
of the deceased and the wfe cannot*ptssibly be given in these 
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depositions, agsuming anything passed at all, because I feel con- 
fident that if the wômaẹ had deliberately poisoned her husband 
with the motive attributed to her, she would not, immediately 
upon his death, without anything more than that which appears 
in these depositions, have voluntarily made a clean breast of it, 
saying openly that she poisoned him because she had an intrigue 
with another man, and that other man had promised to keep her. 
It seems to me quite beyond belief that these depositions do 
represent all that passed, if anything passed, in this respect. 
I have also reason for thinking that these depositions do not 
even represent all.that the witnesses stated in Court, for I find 
that the Judge in his judgment while stating the facts as he 
understood them, says:—“ The two witnesses, Mahashun and 
Halal, were two of his brothers, and came home before him, on 
the night in question, and ate their food as usual that had 
been cooked by the prisoner. Their brother Gani, deceased, 
came in after them.” In the depositions, as they stand on the 
record, there is nothing from which I can get these particulars, 


_though they are certainly material to the case of the prosecu- 


tion; and I suppose the Judge did not invent them. Again, 
somewhat later he says :— The occurrence happened ata 
great distance, 16 or 18 miles from the thannah; and the 
thannah itself 36 miles from the station. The consequence 
was that the body was too decomposed to admit of examination, 
and the stomach, that was secured and sent to Calcutta for 
examination, failed to give signs of any poison.” There is 
nothing in the depositions of the two witnesses—the only two 
witnesses who have given evidenco in the case—from which I can 
gather the material portion of this statement of fact. Therefore, 


again, L suppose t they must have said more in Court than 
the deposition on th record represents. I find also that the 


P udge says:—“ Te husband accused his wife of having poisoned 


him, but she remained silent.” N ow, the only thing that I find 
iù these two depositions bearing upon this is, first, in the deposi- 


« tion of Mahashun this sentence :— He” (i.e., the deceased) “ said 


he believed his wife had poisoned Mim; she was then in the 
house, but she said nothing ;” and, secondly, in the deposition of 
Malal, who saysin one place :—“ Thédeceased believed his wife 
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9 
had poisoned him.” And then afterwards he says :—“ His wife 


was present when Gani accused her, apd she made no reply.” 
But I find no statement that Gani did in fact accuse her, or 
what words he used if he did accuse her. = 

I am afraid, therefore, that‘not only was the case meagre in 
consequence of the fault of the prosecution, but further that the 
record which has come up to us does not even give the whole 
of that little which actually was before the Court of Session. 
However, we must judge the matter by the record as we have 
it, and it seems to me that that which I have read and referred 
to falls very far short of constituting a foundation upon which a 
Court could sufficiently come to the conclusion that the persan 
accused before it has committed murder. There are, however, in 
addition to this material, two’ statements deliberately made by 
the prisoner and taken down in writing at the time ;—one is the 
statement which she made before the committing Magistrate, 
and is as follows:—{reads), The second statement is that 
which the prisoner made before the Sessions Court. She 
was there asked whether the confession before the Magistrate, 
and which was read in Court, was true, [His Lordship here 
read the prisoners answer to the Judge.] It will be ob- 
served that, if the first of these statements amounts to a con- 
fession of guilt, the second at any rate repudiates it, and 
gives an entirely different version of the transaction. If the one 
statement is to be taken against the prisoner, the other ought 
also to be taken for as much as it is worth in -her favor. And 
then comes the question whether either of these statements is to 
be believed, and if either of them, which of them in preference 
to the other, or whether any inference can be drawn from them 
relative to the prisoner’s guilt pn the prese charge. 

All lawyers, who have anh experience g orimu practice, 
well know how dangerous it is to take any prWoner’s confeßsio 
of guilt against himself, eveh though it appear to have been 
made voluntarily; and certainly if this he so in England, as it 


is, I think I may venture to say it is not leas so in this country. « 


At any rate, inasmuch as fn this case the only foundation upon 
whichethe verdict of guilty can stand at all, is that which is fur- 
nished by the words of thé'prisoner herself, and as the prisoney 
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has made twq pewectly distinct statements with regard to the 
matter of the crim® w¢lr which she is charged, it is éspecially 


v. 
foonsam, incumbent upon the Court to weigh well the relative credibility 


of these two statements before it takes one in preference to the 
other, and on the footing of it passes that sentence of the law, 
which, if once carried out, admits of no possible re-call. I am 
by no means myself prepared to say that if I had been called 
upon to judge of the facts of this case in the first instance on the 
materials only which are on the record, I should not have taken 
the second statement of the prisoner as being probably more near 
the truth than the first one. I have already given reasons. for 
thinking that the evidence of the two brothers, with regard to 
the original confession, as it stands on the record, does not dis- 
close, at any rate, all the real facts. It appears to me that the 
statements of these men on this point ought to have been 
scrutinized with the greatest care, and the confession made 
before the Magistrate in accordance with them, received with 
great suspicion. But, however this may be, I find from docu- 
ments, which were not produced before, the Court of Session- 
(and which I look at because they tell in favor of the accused), 
materials which go very far indeed, as it seems to me, to render 
it probable that the prisoner in .administering to her husband 
some ingredient in the rice, may have done so without the 
intention of poisoning him. There is smong the documents 
which have come up to us a letter from the Civil Surgeon of 
Dinagepore, in which he states that he had examined the persons 
of both the prisoner and of Majnoo, and that he found that the 
prisoner herself was suffering from venereal disease in a severe 
form, while Majnoo was entirely free from any trace of it. I 
cannot myself undeytand why i the interest of justice the evi- 
dence of the aoi gentleman, who was able to depose to such 
peu these, t taken at the trial in the Sessions Court. It 
goes to my mind almost conclusively to show that there was no 
such thing as an intrigue going on between the prisoner and 


e Majnoo; and if so, as there is no other suggestion made as to the ` 


source from which the prisoner could‘have éontracted her-disease, 
the inference is not very far to reach that it had been isflicted 
“pon her by her husbande Then, I think, when we come so far 


w 
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as this, we find very good reason for preferring the statement 
which the prisoner made in Court ag to the reasons for her 
administering something to her husband in the rice, to the 
confession which she made before the Magistrate. The Judge 
gays that: “ Before this Court, the prisoner admits mixing 
some medicine with her husband’s food, but qualifies her 
confession, so far as to say, she gave it him to cure his venereal 
disease. If she gave him the medicine for such a purpose, 
she would not have administered it in a secret way with her 
husband’s food, and without his will and permission.” It seems 
to me that it was rather hard upon the prisoner to say that 
she “ qualified her confession so far,” and so on; when ip 
truth this was no confession at all, but merely a statement, which 
avoided the guilt if it was to be believed. And I do not feel 
with the same force, as the Sessions Judge seems to have done, 
the improbability of the wife, under the circumstances which 
she mentions, administering the medicine in secret, that is to 
Bay, secretly as regards her husband. ‘There might, I think, be 
conceived very many reasons why she should be disposed .to 
make him try a remedy which she believed in, and which she 
might know he would not himself voluntarily take. We do not 
at this moment know what was the ingredient, the article 
actually administered. I suppose that taking the evidénce of 
the two brothers as to the phenomena exhibited by the sufferer 
after eating the food, any one might reasonably come to the 
conclusion that the man had died in consequence of something 
which had acted as an irritant poison to him. But I think it ig 
very unfortunate that, where even the very first step which is to 
be taken in the case, is a step of this kind, the Court was not 
aided by the evidence of an expert, namely, of the medical man, 
who seemingly was accessible, qnd whose e dance might have | 
been taken. There is not even dny proof on thg-record that the 
reason why no poison was foukd was that which was given by 
the Judge. The whole of that part of the case is left in perfect « 
obscurity as far as the record indicates, and’ the consequence no 
doubt is, as the Judge adnpis, that the Sessions Court had to 
determine this momentous issue of life and death upon about 
the most meagre materials that could be well conceived. It 
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appears to me that in this state of things it was clearly a just 
course to pursue hat the Court should give the unfortunate 
prisoner the benefit of the uncertainty, ‘and acquit her. 

The case now comes up to us under the provisions of the 
Criminal Procedure Code for confirmation of the capital sen- 
tence, and we therefore have the power of passing that sentence 
which we think ought to have been passed by the Sessions 
Court. It seems to me that the prisoner ought to have been 
acquitted, and I think, therefore, that the sentence and the con- 
viction must be set aside, and the prisoner acquitted. 

AINSLIE, J.—I concur in acquitting the prisoner. There is 
xo doubt that shortly before the death of Gani, she administered 
to him some drug which had the effect of causing his death, but 
it does not appear that she administered the drug with any 
guilty intention or knowledge that administering the drug was 
imminently dangerous. If we are to believe the first confession 
before the Magistrate, no doubt there was guilty intention; but 
the second statement which she made before the Judge, that she 
administered the drug to cure her husband, is probably the true 
one. In saying this, I rely on the report of the medical officer, 
who, as has been pointed by my learned brother, should have 
been examined in this case. The circumstances that he 
describes are entirely consistent with the second statement made 
by the prisoner, and I do not think that the evidence of the 
brothers as to her confession immediately after the death of her 
husband is to be taken as of any weight. It is not probable 
that she would administer poison, and then the moment that her 
intention had been carried out, and her scheme for freeing her- 
self from the husband and enabling herself to carry on the 
intrigue with Majnoo had ae successful, that she would 
expose the whole jnatter to the brothers, unless some very cogent 
mé@ans of comppfision were applied to her. They say nothing 
about the means employed to ihduce her confession, and it is 


* 


* very probable that they have amplified any admission that was 


made. As the matter stands I am by no means prepared to accept 
the statement which was made Itefore the committing officer in 
the first instance as sufficient to warrant a conviction for murder. 


ee Conviction set aside. 
h S 
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APPELLATE ONIL. 


Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Ainslie, 


MUSSAMUT DOORGA BIBEE anp anotuen (Darznpants) v. JANAKI 
PERSHAD (Prainrtirr).* 


Hindu Law- Mitakshara—Inheritance— Succession. 


A brother's daughter’s son succeods as heir, under the Mitakshara, in the absence 
of nearer heirs. 


THE facts of this case were as follows :—Zorawur Sing had 
two sons, Rogoonath Sing and Boodnath Sing. Rogoonath Sing 
had two sons, Bishnath Sing and Sheonath Sing (neither of 
whom, according to the plaintiff’s case, left any legitimate sons) 
and a daughter by name Sheo Daee. Sheo Daee left a son, the 
plaintiff. The plaintiff stated that the property of Boodnath 
- Sing, after Boodnath’s death, went to his widow Mungla Bibee, 
who died childless, and that consequently the plaintiff becdme 
entitled to the same ; but that one Tulsiram, whose mother was a 
servant of the family, took wrongful possession of-the property ; 
and that after his death the property was taken possession of 
by his widow, the defendant, Doorga Bibee. Hence the plaintiff 
brought this suit to establish his right to succeed to the pro- 
perty as a brother’s daughter’s son under the Mitakshara law, 
and to set aside a certain alienation in favor of one Pireet Koon- 
war, one of the defendants in the case. ` Doorga Bibee’s defence 
among other things was that Tulsiram, her late husband, was 
a legitimate son of Bishnath Sing by a second wife, Mussamut 
Badamoo, and that therefore fhe was the ful heir to Bood- 
nath, being a brother's son. e Sabot J udge consider- 
ed that Tulsiram was Bishngth’s legitimate Son, and dismhse 
the suit, On appeal the Judge came to qn opposite conclusion 
and passed a decree in favor of the plaintiff. j 

° Í 
. * Special Appeal, No. 142 of 1872, from a decree of the Officiating Additional 


Judge of Patna, dated the 30th June 18%, reversing a decree of the Ofciating 
Subordinate Judge of that district, dated the 16Th Sf February 1871, 
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The following passage occurred in his judgment :— 

“To my mind they (eprjain documents filed in the case) make it 
clear that Bishnath Sing sold to Juggernath Pershad and Mangla 
Bibee some property (that purchased by the latter with others forming 
the subject of the present suit); that before their names could be 
entered in the Collector’s register, he died ; and that, in order to get the 
mutation of names settled, Rukman Bibee, a wife of Bishnath Sing, 
appeared and ackowledged the sale-transaction, but not so Tulsiram.” 


The defendants appealed to the High Court. 


Baboo Kaliprosono Dutt for the appellants contended that a 
brothers daughter’s son is not entitled under the Mitakshara to 
succeed—Iltas Coonwur v. Agund Rai (1). If he was heir 
under the law, he would not have been omitted from the enu- 
meration of cognates in c. 2, s. 6, art. 1 of the Mitakshara. It 
is not clear from the judgment of the Court below whether the 


_whole of the property was Mungla Bibee’s stridhan or not. 


What she purchased was of course her strédhan. The portion 
acquired from her husband also must be considered as her 
strédhan, and must go to such persons as wquld be entitled to 
take her strédhan under the law; 1 Macnaghten’s Hindu Law, 
pp. 38 and 39. 


Mr. R. E. Twidale for the respondent.—The plaintiff is 
entitled to succeed as a bandhu or cognate. Bandhu is defined 
to be one who is sprung from a different family, but connected 
by funeral oblations ; Colebrooke’s Mitakshara, c. 2, s. 5, art. 3; 
and by art. 1, s. 6 of the same chapter, cognates are heirs. 
The plaintiff could offer pind to Rogoonath, his maternal grand- 
father, and to Zorawur, his father, and to Zorawur’s father. By 
offering the cake Zorawur, he confers benefit on his son 
Boodnath Sing. “-“fhis point fully discussed before the 
Ful] Bench in ita Kumari Debi v. Lakhinarayan Chucker- 
wasa case off a sister’s son. It was laid 
down in that case, on the authority of Menu, that a sister’s son 
is like a son’s son. Tho case of Ilias Coonwur v. Agund Rat (1) 
is not supported by any authority. Whe omission of the 
brother’s daughter’s son from the enumeration of cognates in 







(t) 8 Sel. Rep., 37. ee (2) 2 B, L. Rọ, F, B., 28. 
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c. 2, 8. 6, art. 1, is not material, because it has been held by 
the Judicial Committee in Giridhari Wel Hoy v. The Govern- 
ment of Bengal (1), and by this Court in Amrita Kumgri Debi’ v. 
Lakhinarayan Chuckerbutty (2) that the enumeration there 
given is not exhaustive. In Giridhari Lal Roy v. The Govern- 
ment of Bengal (1), the Judicial Committee notice the case of 
Ilias Coonwur v. Agund Rai (3) and overrule it. Property which 
has come to a widow from her deceased husband goes to the heirs 
of the husband after the death of the widow—Chowdhry Bho- 
lanath Thakoor v. Mussamut Bhagbatti Deyi (4). There are 
several cases to show that property acquired by a woman 
does not on her death go to her heirs—Gobardhun. Nath v 
Onoop Roy (5) and Punchanuna Ojhab v. Lalshan Misser (6). 
Property acquired by a woman by inheritance is not to 
be classed as 'strédhan—Sengamalathammal v, Valaynda Mu- 
dali (7). It must therefore go to her husband’s heirs. Bat 


here, the property claimed in the suit was treated throughout 
as that of the husband, Boodnath Sing. 


Baboo Kaliprosono Dutt in reply.—The contention that, 
because the sister’s son succeeds, therefore a brother’s daughters 
son must succeed is not correct. A sisters son is a nearer 
relative and succeeds for the reasons given in Amrita Rumari 
Debi v.. Lakhinarayan Chucherbutty (8). According to that 
case, a sisters son is'a sapinda, and as such he succeeded; 
but a brothers daughter’s son is not a sapinda, The sister’s 
son was not allowed to succeed merely on the ground that the 
enumeration of bandhus in the Mitakshara is not exhaustive, 


The judgment of the Court was delivered by 


Couvon, C.J. Ser objecttns were raiked in this special 
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appeal on the part of the appelfant; the first was that, on Ne 


plaintiffs own showing, ee was a nearer heir to Boodnath 


(1) 1B. L R, P. O., 44. (5) 3 W. BR 105, 

(2) 2 B. L. R, F. B, 28. * j (6) Id., 140. 

(3) 3 Sel. Rep., 37. (7) 8 Mad, H. C, Rep, 312. 

(4) 7 B. L, Rp23, (8) 2 B.L. RF. B28. Seepp. 32,33 
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Sing than the plaintiff, as one of the witnesses had mentioned 
in his deposition that thofe was a sisters son, who might be 
enfitled in preference to the plaintiff. But we thought and said 
during the argument that we could not take this mention of the 
sister’s son as a fact that was found by the Court, and could not 
act upon it. We are to deal with the case upon the facts found 
by the lower Appellate Court; that objection therefore could 
not be allowed to be raised. 

Another objection was that the property, which was the sub- 
ject of thé suit, was not the property of Boodnath Sing, but 
of his widow Mungla and her sirédhan, and a passage in the 
judgment was referred to in supportof this view. Butitis clear, 
notwithstanding that passage, that the lower Appellate Court, 
and indeed the parties also in the course of the suit, treated the 
property in question as that of Boodnath Sing, and the ques- 
tion in the suit being who was entitled to it as heir, it is certainly 
possible that the circumstance mentioned in the judgment of 
the purchase of some portion of it by Mungla might have been 
explained. That objection, therefore, could not be allowed to be 
taken. i 

The only question that remained was whether the plaintiff 
being g brothers daughter’s son could inherit the property, and 
that is settled by the decisions of the Privy Council in the case 
of Giridhari Lal Roy v. The Government of Bengal (1) and of 
a Full Bench of this Court in Amrita Kumari Debi y. Lakhi- ` 
narayan Chuckherbutty (2), where it was held that the enumera- 
tion of bandhus in art. 1,8, 6, c 2 of the Mitakshara is not 
to be considered exhaustive. That being so, there is no ground 
for saying that a brother’s daughters son cannot inherit in 
the absence of nearer hei}; and as it is not found in this 
auit that there igya nearer hef, the plaintiff is entitled to a 
dectee. ’. 

The appeal must be dismissed With costs. 


i o> Appeal dismissed, 


© (D) 1B. LB,P.0,44 °° | (2) 2B. L. R., F. B., 28, 
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1878 ket-talue, provided however that, if they failed to buy it, the 
Taz Boxsay owners shoutd be af liberty to sell it as they pleased. On hear- 
TRADING ing of the defendants’ Iase, the plaintiff got n royal mandate 
Lareo, from the ding of Burmah, the effect of which was that the 


Mmza defendants should be at liberty to take the plaintiffs good timber 


MAHOMED ALI 


Sirgraczr, at the rates they had agreed to pay for timber in their contract - 


with the King, and that they should have the option of taking 
the plaintiff's inferior timber at Rs, 2 less; but in case they fail- 
ed so to take it, that the plaintiff should be entitled to sell his 
timber without let or hindrance. This mandate was forwarded 
to Ninghan, and there read aloud in the presence of the Woon 
or Governor, Darwood, and the other persons interested. Imme- 
diately after its receipt, the Woon, as the Recorder found, “ com- 
menced a series of illegal and oppressive acts towards the 
plaintiff, to which Darwood was privy, if he did not instigate 
them, in order to drive the plaintiff away, or compel him to part 
with his timber for what he could get forit.” Ultimately, the 
Woon confiscated the plaintiff’s timber, caused his own marks 
to be placed upon it, and transferred the property in it to the 
defendants, who had previously received foymal notice of the 
plaintiffs claim. ‘Thereupon, the plaintiff brought the present 
suit alleging in his plaint that the defendants had wrongfully 
and in gross collusion with the Governor of Ninghan taken 
the timber out of his possession in the foreign jurisdiction, and 
removed it into British Burmah, and that the timber was then at 
Tonghoo. After the institution of the suit, the defendants further 
removed the timber from Tonghoo to Rangoon, and they also 
succeeded in getting the suit transferred to the Court of the Re- 
corder of Rangoon, notwithstanding that nearly all the witnesses 
resided at Tonghoo. The defence raised by the defendants was 
r that, under the offeoment or license of the 15th July 1867, 
they alone were entftled to work knd bring out timber from the 

Arest of N inghar; that the logs }n dispute had been purchased 

7 by them from the Gaqvernor of Ninghan in terms of the said 
agreement, and that*they never had been the property of the 

-+ plaintiff’ They also, during the coyrse of, the suit, objected to 

the jurisdiction of the Court, but the objection was overruled on 

the authority of the opinion ,expressed by the High C8urt in 


+ + 
bd ~ 


qese ~ wee, 
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‘Saya Loo v. Nga Paw Loo (1). At the trial issuesavere fixed, of 1878 
which the first was “ whether the plaigtiff is° entitled to recover rae Boar 
from the defendants the 65: logs of timber specified in the plfint — Tranixe 


RPORATION,- 
‘or the value thereof.” LIMITED, ` 
+ * ¢ * v. 
— The Recorder passed a decree in the plaintiff’s favor, fixing Mreza. 


; , M 
the alternative damages, in case of non-delivery, at Rs. 50 a sae 


log, which was the market rate at Rangoon. 


The defendants appealed to the High Court, 


The Advocate-General, offg. (Mx. Paul) and Mr. Woodroffe: . 
for the appellants. 


_ Mr. Evans and Mr. Macrae for the respondent, 


The Advocate-General.—The first issue is too vague. The’ 
plaintiff has not established his title to the timber; the mere 
fact that the logs bore his marks is not sufficient evidence 
of title—Snadden v. Todd, Findlay and Co. (2). The defend- 
ants acquired the timber from the Woon; who had confiscated: 
it in his official. capacity; whether or not the confiscation: 
was wrongful is immaterial; it was an act of State, and 
as such nót cognizable by the Municipal Courts of a foreign 
country ; see Forsyth’s Cases and Opinions, p. 86—Buron v. 
Denman (3), The Secretary of State in Council of India v. 
Kamachee Boye Sahaba (4), and The Rajah of Coorg v. The East 
India Company (5). The damages have been wrongly estimated. 
The proper measure of damages was the value of the timber at 
Tonghoo when the suit was brought, and interest for the time it 
was detained. Hf it were otherwise, a person wrongfully dis- 
possessed might lie by until his property had been improved by 
the labor or at the expense of the wrong-doety and then claim 
it at the enhanced value—Jegog v. Vivian (6; _ In any case the 
plaintiff ought not to have recqvered more than%he market-valueS 
at Rangoon after deducting the expense incurred in removing ~ 
the timber from Tonghoo. : 


> 
"C1) 6 W. R, Civ. Rol, 4. * / (5) 29 Beary., 300. 
(2) 7 W. R., 286. ; (6) 40 L. J. Ch., 389 ; geo p. 395 ; S. C. 
(8) 2 Exch., 167. L. B, 6 Ch., 742. 
(4) 7 Moo. I, A., 476, TR is 


A—47 ° -> 
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1878 Mr. Evang for the respondent.—-The evidence shows that the 
Tur Bousay marks on the timber?” Are qvidence of ownership. It cannot be 
Burman 
oo apma cortended that every act of a public officer is an act of State. 
Laren, See The Secretary of State in Council of India v. Kamachec 
iina Boye Sahaba (1), as to what constitutes an act of State. The 


sy baer a damages were properly estimated. 


Mr. Macrae on the same side.—The confiscation of the plaint- 
ifs timber by the Woon was in direct contravention of the 
royal mandate, and cannot therefore be considered an aet of State. 
With regard to damages, if this action had been brought 

e in England, it would have been in trover, in which the conver- 
` gion would have formed the gist of the plaintiff ’s right, but the 
jury might have taken the nature of the taking into consideration 
in awarding damages, and the Court would not grant a new trial 
on the ground that the damages were excessive. In this country 
the Court is not fettered by technicalities, and can give such 
damages a8 it thinks just. If the case had been decided at 
Tonghoo, the damages would still have been the value of the 
timber where it was found. The defendant could not claim to be 
recouped the cost of carriage to Rangoon, that carriage being 
tortious; see Sedgwick on Damages, p. 564. 


The Advocate-General in reply.—The Woon’s act was an 
act of State—Llphinstone v. Bedreechund (2), If the title of 
the person who took from the Woon can be attacked in a British 
Court, then an action would lie against the Woon himself if he 
happened to come within the jurisdiction, the cause of action 
haying arisen in foreign territories would not bar the suit; see 
° Saya Loo v. Nga Paw Loo (3). NI contend that a British Muni- 

i cipal Court cannot*énquire whetlfer or not the act of a foreign 

SHovernor was legally valid, sincAthat would be taking cogni- 

«ø zance of an act of State. Ifthe flaintiff’s marks on the timber 
Were evidence of his qwnership, thé Woon’s marks must equally 

e be evidence of the Woon’s ownership. 


(1) 7 Moo. I. A., 476, af p, 501, 
: (2) 1 Knapp., 316. Bos 


(3) 6 W, Ry Oiv, Ref., A. P 


te eee nme 
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' The judgment of the Court was delivered by o 6B 
Jackson, J.—I think we can havp go doubt as to what our “yyPoume™ 
decision ought to be on this appeal. Ge 


(His Lordship, after briefly stating the facts and the first i issue, Leuren, 


continued. )—Itis complained by the Advocate-General, andI think na EA ii 
not without justice, that this issue was too vague and general in 8Buskacer, 
terms, but it has not been shown that the defendants were preju- 
diced by the vagueness. Each party was represented by Coun- 
sel and agents who thoroughly understood what case they had 
to make; and it does not appear that either party was precluded 
from adducing any evidence which he thought material to his 
ease. The result was that, upon the evidence the Recorder came $ 
tothe conclusion that the timber was shown tobelong to the plaint- 
iff, and to have been wrongfully and without right taken by the 
defendants undoubtedly with the aid of the person who at that 
time held the office of Woon or Governor of Ninghan. Having 
come to this finding, the Recorder ordered possession of the tim- 
ber to be delivered to the plaintiff; and in default of delivery of 
possession, that the plaintiff recover from the defendants Rs.” 50 
for each log, being the price of teak timber then prevailing at 
Rangoon, 
On appeal before us, the defendants take several grounds, on 
the first of which the learnéd Advocate-General contends that 
the plaintiff has not made out his right to the timber in suit. 
It appears to me that the evidence on this point is overwhelming 
in favor of the plaintiff. The plaintiff has made out the license, 
or rather the grant which hé said he obtained from the royal 
authority in Burmah, and has, I think, shown that the timber to 
which the suit refers was either cut or purchased by him from 
other parties during.the contintfance of thatPrant. ° 
It is then said that the va of the plaintiff's title depends 
upon the proof that he paid the Burmese, Government? tha 
amount stipulated in the eft It seems to me that this is ~~ o 
a matter on the proof of which the defendants are not entitled 
to insist ; and that even if they are so entitled, it has been suff- « 
ciently proved from the account put in by the plaintiff, as well 
as by the parol evidence, that he had paid from time to time the 
amounts stated into the royal treafuty, and it certainly does 
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1878 not appear from anything shown on the other side that the 
Tre Bousax plaintiff was in any default on that account. 
Burman 


TRADING Then it is said that the defendants had in fact good title to this 

ae timber, hating acquired it from the Governor of Ninghan, who, 

Mirza in turn, had taken it out of the possession of the plaintiff by an. 

Manaren AMT act of confiscation, which confiscation is relied on as an act of 

State such as a British Court is not competent to question, 

The learned Advocate-General contends that this defence 

of an act of State being set up on the part of his clients, and it 

‘being shown that the person through whom or by whose assist- 

ance the defendants had taken possession of the timber was 

. the foreign local authority Governor or Woon, however oppress- 

ave, or arbitrary, or unjust the act of the said officer may have 

‘been, a Court of British India is not entitled to enquire into 

the character of that act, and must accept it as an act of State. 

I cannot however assent to this proposition. It seems,to me 

that, when the defendants set up as justification something, 

which they call an act of State, the Court is bound to see 

whether the act relied upon is one of that character. Here it 

is found that, so far from the act of the Governor of Ninghan 

being ratified by or in conformity with the will of the supreme 

authority in Burmah, it was in fact in express contravention 

of the rdyal mandate, and to my mind it is destitute of all’ the 

characteristics which one might expect to findin anything of an 

act of State. It does not appear that any sentence or official 

-order was issued under which this expoliation, as I must call 

it, took place. So far from that, it appears that, in order to 

facilitate the acquisition of the timber by the defendants, the 

Governor commenced a series of illegal and oppressive acts 

towards the plaingél, and to use threats of charges alleged to 

have been preferred against hif by one Abdool Gunny, so as 
cempel him toeleave the “oa a territory. 

e We are then told that the Pe of marks on the timber by 

7 ` he Woon amounted tô an act of chnfiscation. It seems to me, 

, however, that it was not so. If Ae order of the Governor was 

not an act of State, and,*as I have alreAdy said, it was not, 

no more was the imposing of the mark. I think that the plaint- 

iff has made out his riggt.to the timber, and that the defend- 


+ * 
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ants have wholly failed to establish the propositien on which _ 283 _ 
they relied. Further, I may observe,§an pointed out by Mitter, ene 
J., that the defendants in their written statement never relied Gee 
on, or referred to, the so-called act of State; and thatif they ‘27> 
had done so, no doubt a formal issue would have been framed on ic it 
that point, and not only the defendants, but also the plaintiff, Su#kAcz= 
might have had the opportunity of producing evidence such as 
each party thought fit to adduce. 

A further question then has been raised as to the amount of 
damages allowed to the plaintiff in the suit. It has been a matter 
of complaint that the Court in awarding to the plaintiff alternative 
damages has given him the gross value of timber then prevailing 
at Rangoon without taking into consideration, and making any 
deduction on account of, the charges incurred by the defendants 
in removing the timber to that place. The learned Advocate- 
General has invited us to lay down on this subject some general 
rule as to the principle on which such damages should be 
assessed. In the present case I think it quite unnecessary that 
we should accept any such responsibility. The duty which 
the Court had to perform under s, 191 of the Civil Proce- 
dure Code is clear. ‘ When the suit is for moveable property, 
if the decree be for the delivery of such property, it shall also 
state the amount of money to be paid as an alternative, if delivery 
cannot be had.” Now, in a case like the present, the money 
to be paid as an alternative was manifestly the value of the 
timber if that could be clearly ascertained. At the time of the 
bringing of the suit, the timber was at Tonghoo. Itis stated, and 
no doubt truly, that the value of the timber at Tonghoo is . 
considerably less than the value, of the samqat Rangoon. The 
carrying of the timber from ,Tonghoo to Rangoon by the - 
defendants after the suit had Feen commenced, and after „the 
defendants therefore had full notice that the pmintiff had taken = 
steps to recover his property, fras entirely eat their own risk. If 
the law had not provided,"as it does ‘in s. 191, that the 
Court should state the amourk of monay to be paid as an alter- 
native, the decree, no doubt, should have directed delivery of 
the spetific property decreed to the plaintiff. Can it be said in 
that case that the Court ought to have ordered that, before delivary* 
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of the thing fo the plaintiff, the plaintiff do reimburse the defend- 
ants the charges of bripging the timber to Rangoon? I think 
note ‘It must also be borne in mind that the difference between 
the value of timber at Tonghoo and at Rangoon is not simply 
made up of the charges incurred in the transport of it, but 
depends in a large degree upon the wider market at Rangoon 
and the facility of sale.. The defendants having, as is shown 
above, at their own risk removed the timber from Tonghoo to the 
place where the suit was afterwards tried, I think the plaintiff 


' is entitled to insist upon the delivery of it to him, and in default 


1873 


January 24, 


of delivery to recover the value of it; and although I quite 
assent to the proposition of the learned Advocate-General that 
it ig not the business of the Civil Court to inflict punishment 
on defendants, taking motives into consideration, I must say that 
we have had sufficient experience of timber suits from Rangoon, 
and in particular enough is disclosed in the facts of the present 
case, to make it no matter of regret that the EANA: should 
be made liable to pay heavy damages. 
E think therefore that this appeal must be dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Glover and Mr. Justice Mitter. 


BISTOO CHUNDER BANERJEE (Puarntirr) v NITHORE MONEE 
DABED anp anotHaRr (DersnDAnts).* 


Suit for Contribution—Interest—Acit XXXI of 1839 (1). 


Tn suits for contribution it is in the disoretion of the Court to allow or refuse inter- 
est on the amount claimed, whether there has been a written demand for it or not. 


(1) “Upon all debts or, sums certain if payable otherwise, then from the time 
payable at a certain tiek or otherwise, when demand, -of payment shall have 
the Court before which such debts or gbeen made in writing, so as such domand 
sums may be recovereg, may, if it shall give notice to the debtor that inter- 
Mink fit, allow intemest to the creditor &st will be claimed from the date of such 
at a rate not exceeding the current rate a ae until the term of payment; pro- 
of interest from the time wheh such debts ed that interest shall be payable in 


or sums certain were payable, if such debts cases in which it is now payable by 
or sums be payable by virtue of some iak, g ` 
written instrument at a certain fime, or 3 


* Special Appeal, No. 615 of 1872, from a decree of the Subordinaie’Jadge of 
East Burdwan, dated the 30th Nevember 1871, affirming’ the decree of the Munsif 
of hat district, dated the 15th December 1870. 


ee N 
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OnE Mohamayah Dabee obtained a decree against Rakhal 
Doss Mookerjee, Bhuggobutty Churý (hatterjee, and Nobo- 
tarinee Dabee. Rakhal Doss Mookerjee paid the whale amorfnt 
of the decree, and sold his right of action to recover the two- 
thirds thereof from Bhuggobutty Churn and Nobotarinee to 
Bistoo Chunder Banerjee. Bhuggobutty Churn died, leaving 
a daughter named Nithore Monee. This suit was instituted by 
Bistoo Chunder against Nithore Monee and Nobotarinee for 
recovery of the two-thirds of the amount paid in satisfaction of 
the decree obtained b7\."-hamayah, with interest thereon from 
the date of payment. 

The defendants conti | | 1 that the plaintiff was not entitled 
to the interest claimed , | im. 

The Munsif held th: | 3 no notice had been given under 
Act XXXII of 1839, a \ is the plaintiff had allowed a period 
of five years to elapse befor; the institution of the suit, he was not: 
entitled to recover interest from the defendants. He accordingly 
passed a decree in favor of the plaintiff for the amount of the 
principal only. P i 


' On appeal the Subordinate Judge confirmed the decree of the | 


lower Court. 
The plaintiff appealed to the High Court, Í . 


Baboo Umbika Churn Banerjee for the appellant contended 
that, in a suit for contribution, no written demand for interest 
was necessary under Act XXXII of 1839, and that the plaint- 
iff was entitled to interest—Golam Ahmed Shah v. Behary 
Loll(1) and Lulleet Biswas v. Prosonomoyee Dossee (2). The 


(1) Marsh. Rep., 289. Baboo Umbika Charn Bose for the 
(2) Before Mr, Justice L. S. Jackson and @espondent M 
Mr. Justice Glove. 


LULLEET BISWAS (ong or THE DEFEND- 
ANTS) v PROSONOMOYEE DOSSEE 
(PLAINTIFF) & ANOTHER nea | 


ù Imm judgment “of the Court was deli- 


ea 
JACKSON, J.—This was a snit for con- 
The lst February 1872. tribution. Two objections were raised: 
Suit for Contribution—Interest, in special appeal: the one being that 
Baboo Bungshee Dhur Sein for ife interest has been allowed, although no 
appellant. demand fad been made; the second is 


* SpecialAppeal, No. 1057 of 1871, from a decree of the Additional Judge of Jessore, 
dated the 20th May 1871, reversing a decree of the Sugder Munusif of that district, dated 


the 28th June 1870, : 


.vered by . ta 
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è 
mere fact of there being delay in the institution of the suit is 
not sufficient to distn tigld the plaintiff to recover interest. 

% ` 

Baboo Grish Ohunder Mookerjee for the respondent was not 
called upon. 


The judgment of the Court was delivered by 


GLOVER, J.—The plaintiff in this suit was the purchaser of 
a right of action in a contribution suit against certain parties. 
He brought the suit and was successful in getting a decree 
against the defendants for certain sums to be paid by them 
severally. The present special appeal is preferred on the sub- 
ject of interest. The Subordinate Judge refused interest on 
two grounds: first, because by Act XXXII of 1839 no interest 
could be allowed, inasmuch as no written demand had been 
served on the debtor; and, secondly, because the decree-holder 
had allowed five years to elapse before making this demand for 
interest. 5 
_ The first reason given by the Subordinate Judge is no doubt 
wrong, Act XXXII of 1839 not applying to contribution 
suits. This point has been ruled in the case of Golam Ahmed 
Shah v. Behary Loll (1) and in the case of Lulleet Biswas v. 
Prosonomoyee Dossee (2). But the Judge has given another 


that the separate liabilities of the defend- sent special appellant and the joint 

ants have not been set out in the decree, owners with him of the six annas share, 
On the firat point, the respondent will be declared liable for their six aunas, 

ndduces as authority the caso of Golam and the other defendant for his four 

Ahmed Shah v. Behary Loll (a), which annas share. 

shows that it is usual to gow interest in, ‘his is an alteration of the decree 

guch cases, because such interest was ac- which might. well have beon made by 

customed to be given by the common law t ‘the lower Appellate Court on application 

Jef the passing ofvthe interest law. ‘to it for that purpose, and, therefore, I 

As to the exten® tf the shares, the thiuk the respondent should got hus 

respondent. has no objection tp the modif- ts of this Court. 

‘cation of the decree of the Court below Lover; J.—I concur. 

in that particular, The defendant’s 

liability, therefore, will be accoyling to hy Marsh. Rep., 239. 


the shares stated, that is to say, the pree’ (2) Arte, pe 353, 


"Marsh. Rop., 289, 
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reason which we consider a reasonable one, namely, that the 1873 

decree-holder slept over his rights fry no ‘less than five years ,Bisroo 


before making his demand for oaaao, and we do not see Pee 
any error inlaw which would justify our interfering with his Nrrzons 
order. There was no contract between the parties to pay  Dassm. 
interest, and there is no rule of law by which, in the absence ~ 
of such contract, an award of interest is made compulsory. It 

was within the discretion of the Court below either to give or 

to withhold interest, and there is no ground for our interfering 

with his order. 


Lhe special appeal is dismissed with costs. 
Appeal dismissed. Í 





e® 
ORIGINAL CIVIL. 
Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Pontifex. 
PURSON CHUND GOLACHA (Pramrtire) v. KAJOORAM ann. Phe 
° " Deo. 12, 
ANOTHER (DEFENDANTS). 1878 
Second New Trial—Small Cause Court. Feby. 28. 
It is competent to the Judges of the Calcutta Small Cause Court to grant a second 
now trial of the same case, 
Tue defendant having obtained judgment in his favor'in a 
guit in the Small Cause Court, the plaintiff obtained a new trial. E 


Judgment was again given in favor of the defendant. The 

plaintiff again obtained a rule absolute for a new trial, but 

Bubject to the opinion of the High Court on the question i 
“ Whether it is competent to the Judges of this (the Small 

Cause) Court to grant a second new trial on the same case.” 


Mr. Woodroffe and Mr. Phillips for the plainigf. ~n 
R i a 
Mr. Jackson for the defendguts, ' 
Mr. Phillips. — Tke plaintiff has obtaMhed a rule absolute for a 
new trial. Under these circumstances I do not know who ought 
to begin. e’ 
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Covos, Ç.J.—The rule was made absolute subject to the 
Opinion of this Cotrt, the case therefore comes before us, as 
though you were now moving for a rule, therefore you ought to 


begin. 


Mr, Phillips.—By Act IX of 1850, s. 53(1), the Judges of the 
Small Cause Court, “in every case whatever, have the power, 
“if they shall think fit, to.order a new trial to be had.” Unless 
a new trial” is to be taken as equivalent to “ one new trial,” 
there is nothing to restrict the power. A new trial is in every 
respect a distinct proceeding, new evidence is given, new points 
of law may possibly arise, and there isa new judgment. There 
appear to be no authorities as to the practice in this respect of 
the English County Courts, but the superior Courts undoubt- 
edly have the power to grant a third trial—Chitty’s Archbold’s 
Practice, 1534. . i 


Mr. Jackson.—The Small Cause Court is an inferior Court, 
and, therefore, cannot grant a new trial, except for irregularity 
or fraud, unless it have an express statutory power— The King v. 


The Mayor of Oxford (2); per Maule, J., in Mossop y. The Great j 


Northern Railway (3); and The Great Northern Railway `v. 
Mossop (4). S. 53 of Act IX of 1850 is in the same terms 
as s. 89 of the County Courts’ Act, 9 & 10 Vict, c. 95, 
[Ponrirex, J.—The case of Mossop v. The Great Northern 
Railway (3) only shows that the County Court cannot entertain 
repeated motions for a new trial.] . The case shows the general 
principle that the inferior Courts cannot grant new trials. A 
new trial in England would be had before different juries, 
whereas here the offe would be tried over and over again by the 


P (Ñ Act IX of 1850 s. 53.—“ Every ment of the Court; and shall also, in 
order and judgment of any Court holden qvery case whatever, have the power, if 
under this Act, except as herein provid- they shall think fit, to order a new trial 
ed, shall be final and concldsive between td be had, upon such terms, as they shall 
the parties ; but the Judges shall have nk reasonable, and in the meantime 
power to nof-snit the~plaintiff @a every to stay the*proceedings.” 
case in which satisfactory proof shall (2) 8 N. &. M. 877. 
not be given to them, entitling either (3) 16 C. B, 580, at p. 584., 
the plaintiff or defendant ta gia judg- (4) 17 Id., 130, 


BOT rk 
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same Judges. The words in s. 63 must be taken in “their - 


ordinary sense. Had the Legislature intended to give a power of 
granting successive new trials in the falhe case, it would have 
used the words “ new trials.” Under the Rules of Prattice of the 
Calcutta Small Cause Court, the position of the defendant is 
different after the first and second trials: the defendants’ 
deposit must be left in Court for four days—Rule 66 (1); 
but if on the new trial the verdict be entered for the plaintiff, 
the judgment may, by Rule 58 (2), be satisfied at once out 
of the sum. deposited, and the defendant, if he desire a second 
new trial, must make a fresh deposit. [Covon, C.J.—That only 
shows that the rules did not contemplate a second new trial, 
but it will not alter the power if it be given by the Act.] It 
shows the practice: thereis no reported case in which a second 
new trial has been moved for. If a party may obtain succes- 
Bive new trials in the same case, he can saddle his opponent with 
enormous costs, for the Judges of the Small Cause Court have 
repeatedly held that they can only give one set of fees in each 
case to attorneys and Counsel engaged. [ Coucu, C.J.—They can 
give a new set of fees on each new trial. PONTIFEX, J,—The 
Judges can put the parties on terms.] If this Court holds that 
the Small Cause Court can grant a second new trial, it will be 
conferring jurisdiction which the Act does not in ‘express 
words confer. 


Mr. Phillips in reply. 
The opinion of the Court was delivered by 


Covos, C. J.—The question which has beeh referred to us 
by the Small Cause Court is (re&ds). It appears that the Judges 


(1) Rule 66,—~If the Court is of opi- the plaintiff, the judgment may be Mtise 
nion that a new trial shonld be granted, fied pro tanto ont*o®the sum already de- 
the plaintiff shall proceed to set his cass posited for debt and costs by defendant, 
down for re-hearing within four da with right ef execution against the 
unless some other time be granted by te goods or person of the defendant for the 
Court, and in default, the defegdant shall amount gryable by the defendant over 
be at liberty to withdraw his deposit. and above the sum so deposited by him 

(2) Rule 58,—If, on the hearing ofthe in Court. 
second trial, the verdict is entered for * | Š 
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of the Small Cause Court had determined to grant a new trial 
subject to the opinien of this Court; and we may therefore take 
it that they considered fit case was a proper one for a new trial. 
The language of s. 53 of Act IX of 1850 is certainly suffi- 
ciently large to allow a new trial being granted after a previous 
new trial (reads). 

Tt is reasonable and is in accordance with the practice of the 
Court in England to grant a new trial after a previous new 
trial, if it seems necessary for the ends of justice. There are 
instances in England in the Common Law Courts.and in the 
Courts of Equity where more than one new trial has been 
granted, it appearing proper that it should be done. We think 
the same rule may be applied here. We must assume that the 
Judges of the Small Cause Court will not exercise this power 
unless it appears to them to be right to do so, and they have 
power to impose such terms as they may think reasonable. We 
think the question which has been referred to us must be 
answered in the affirmative, that it is competent to the Judges 
of fhe Small Cause Court to grant a second new trial in the 
same case. ` 

Each party will pay his own costs of stating the case and 
taking the opinion of this Court. - 


Attorney for the plaintiff: Mr. Carapiet. 
Attorney for the defendants: Mr. Hart. 


Before Sir Richard Couch, Kt., Chief Justice and Mr. Justice Pontifex. 
NOBOCOOMAR DOSS (Dzaranpanr) v. KEWATA MUG (Prante). 


` 
Costs—-A ction on Contract— Verdict for less than Rs. 1,000— Certificate under 
°” Act SX VI of 1864, s. 9. 


á Where in an actipm in the High Court founded on contract, a verdict was found 
for the plaintiff for a sum less than Rs, 1,000, and the Judge who tried the case 
awarded costa without certifying under s. 9.of Act XX VI of 1864 that the action 
was fit to be brought in the High Co held ay the Court might supply the 
omission on appeal. e 


APPEAL from a decree of Macpherson, J., dated the 20th 
August 1872, f. 


+ 
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The plaintiff sought to recover the sum of Rs. 1,811-6-5 for 1878 
tobacco sold by him to the defendant one 29th August 1671; Non ooir 
giving credit to the defendant for Rs®200, which the plaintiff 
said was paid to him on that day. The defendant admitted the 
transaction, but said that he paid the plaintiff Rs. 1,025, and not 
Rs. 200 as stated by the plaintif, Hae also claimed a balance of - 
Rs. 711-15, as still due to him on account of a former transaction 
between them. He further said that upon an adjustment of 
account, the plaintif allowed him Rs. 225, leaving a balance of 
Rs. 50, which he admitted to be due to the plaintif. Macpher- 
son, J., found that the defendant had paid the plaintiff Rs. 1,025, 
and not Rs. 200; but he gave the plaintiff a decree for $ 
Rs. 711-15, and for Rs. 225, with costs on scale No. 2. The 
defendant appealed. 


v. 
KEWATA MUG 


Mr. Lowe and Mr. Bonnerjee, for the appellant, contended 
that the amount which was held to be due to the plaintiff 
being less than a thousand rupees, the plaintiff was not entitled 
to his costs, as the suit ought to have been brought in she 
Small Cause Court: and that the lower Court was wrong in 
awarding costs to the plaintiff without certifying that it was a fit 
case to be brought in the High Court as required by s. 9 of 
Act XXVI of 1864. 


Mr. Phillips and Mr. Gregory, for the respondent, contended 
that the Act did not prescribe any particular form in which a 
Judge was to certify that a case was a fit case-for awarding 
costs, and that the awarding of costs merely had the same effect 
as if there was a certificate. They also contended that if it were 
necessary that there should bê a formal ®rtificate or order in è 
accordance with the Act, the Appellate Court could supply the - 
omission by certifying that it was a fit case fortawarding costan 

° a 


f . 
The judgment of the Court was delivered by 


Couon, C.J. (who, after affirmigg the decree upon the 
findings of fact, continued)—An objection was taken that the 
decree” being for a sum less than Rs. 1,000, the award of 
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costs’ was erroneous, because there was no certificate under 


Sonn s. 9, Act XX VI ofe1864. Now a certificate under that section 


Ravine Mua, 


may, according to the &érds of it, be given at any time. “The 
‘words do *not require that it should be given immediately. 
Tt says that costs shall not be allowed unless the Judge gives 
a certificate. The case, then, is that the learned Judge has 
made a decree for costs in express terms; he says “ there 
will be a decree accordingly with costs on scale 2;” but he 
has omitted to determine the question whether “by reason of 
the difficulty, novelty or general importance of the case, 
the action was fit to be brought in the High Court.” We 
think that is an omission which, the case haying come before us 
in appeal, we are at liberty to supply; and if we consider that 
the action was fit to be brought in this Court, we may, acting 
as an Appellate Court, supply what has been omitted. We 
may determine any question which it was essential to deter- 
mine, and may certify that it was a proper action to be brought 
in the High Court We have no hesitation in doing that 
begause we have ascertained from the learned Judge that, if his 
attention had been called to the necessity of a certificate, he 
would have granted it. ' 
The appeal must be dismissed with costs on scale No. 2. 


Appeal dismissed, 


Attorneys for the appellant: Messrs. Swinhoe, Law and Co. 


Attorney for the respondent: Mr. Carapiet. 
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APPELLATE CIVIL. , 


Before Mr. Justice Phear and Mr. Justice Ainslie, 


MUSSUMMAT BIBEE LUTEEFUN anp ANotTHaR (JUDGMENT-DEBTORS) 
v. RAJROOP SING (Drorss-noLDEBR).” 


Limitation—Act XIV of 1859, 3. 20—Procesding to enforce Deoree—Applica« 
tion for Review, 


An application by a decree-holder for a review of judgment is not a proceeding 
to enforce his decree within s. 20 of Act XIV of 1859 (1). 


In this case, the plaintiff obtained a decree on special appeal 
in the High Court in 1862, which affirmed the decrees of 
the lower Courts under which the plaintiff had been declared 
entitled to a portion only of certain property claimed by him in 
the suit. The plaintiff made various applications for a review 
of the judgment of the High Court, all which applications 
failed, and, in June 1871, he applied in the Munsif’s Court to 
execute the decree of 1862. The Munsif dismissed the applica- 
tion on the ground that it was barred by the law of limitation, 
but his order was reversed by the Subordinate Judge, and the 
defendants thereupon appealed to the High Court. 


Moonshee Mahomed Yoosuf for the appellants, 


Baboos Romesh Chunder Mitter and Nilmadhub Sein for the 
respondent. P `Y 


Moonshee Mahomed Foosuf, for the appellants, contended Ahat 
the applications for review were not proceedings to enforce the 
decree. . 


J m 
* Miscellaneous Special a wt, 816 of 1872, from an order of the Judge of 
Patna, dated the 3lst May 1872, reversing an or®tr of the Subordinate Judge of 
that district, dated the 19th December 1871. 


(1) See Act IX of 1871, Rea, L No. 167, 
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1878 Baboo Milpadhub Sein for the respondent.—The applications 
eee for review were bond fide. Bipro Doss Gossain v. Chunder Seehur 
FUN Bhuttacharjes (1). [ATNsLIÐ, J.—There the application for 
Rasnoor Sine. review WAS by the judgment-debtor. PuHar, J.—In this case 
the decree-holder was trying to get anew decree. Is such an 
endeavour a proceeding to keep the original decree in force?] 
Where a plaintiff appeals from a decree granting him only a 
portion of the relief asked for, and the High Court more than 
three years after the original decree dismisses the appeal, the 
period of limitation would run from the order of dismissal. 
[Pueak, J.—In that case it would probably be held that the 
$ final decree affirmed such portion of, the original decree as was 
in the plaintiff's favor. | 
The following authorities were also referred to by the res- 
pondent’s pleader :—Thomeon on Limitation 317, et seqq; and 
Shaikh Fugl Imam v. Doolun Singh (2). 


«v 


The judgment of the Court was delivered by 

Parar, J. (who, after shortly stating the facts, conti- 

nued).—The question now is whether the application for exe- 
cution made in June 1871 is or is not barred by the operation 
of s. 20, Act XIV of 1859. The words of that section are :— 
“No process of execution shall issue from any Court not estab- 
lished by Royal Charter to enforce any judgment, decree, or 
order of such Court, unless some proceeding shall have been 
taken to enforce such judgment, decree, or order, or to keep the 
same in force within three years next preceding the application 
for such execution.” 

° Now it seems to me impossible to construe the various appli- 
cations for review, which were made to this Court, as proceed- 
ifs’ to enforce the judgment of 1862, or any of the preceding 

<“ judgments, or in the alternative, to keep the same in force. 
The object of those applications i s distinctly to alter the jadg- 

e ment which had been obtained, and! to procure a new judgment 
or decree to be passed.” It appears to- me that we cannot, in 


(1) Case No, 588 of 1866; SlaeMay‘1867, (2) 5 W. R, Mis., 6. 
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common sense, say that an endeavour to obtain anew and a 1878 
more favorable judgment is a proceeding faken to enforce or  MussuÊnsar 
to keep alive the judgment which it is thus desired to gupersede, a i 
The Full Bench decision in Bipro Doss Gossain v. Chunder Rasncor Sma. 
Seehur Bhuttacharjee (1) has been appealed to by the respondent. _ 
But I see nothing in that decision which tends in any way to 
support the respondent’s case. There the Full Bench decided 
that appearance by a decree-holder at the hearing of the appli- 
cation for review in order to oppose that application, and to 
sustain the decree which he had got, was a proceeding taken 
for the purpose of keeping his decree in force. It seems to me 
plain, enough that it was so. In this instance it is the decreee : 
holder himself, who is making the application for review, and 
was using his best endeavours to get the original decree set 
aside, and a new one made. I may add that one, at any rate, 
of the applications for review was rejected so far back as 1866; 
and in the application which was made subsequently to that 
date, no sort of attempt appears to have been made by the appli- 
cant to show good cause for being out of time. That fect 
alone would go very far in my opinion to show that these vari- 
ous applications were not bond fide proceedings on the part of 
the applicant. But however this may be, for the reasons I have 
already given, I think that the view which. was taken by the 
Munsif in this case was correct, and that the Judge was wrong in 
considering that the applications for review ought to be treated 
as proceedings falling under s. 20. taken for the purpose of keep- 
ing the decree alive. 
I think the execution of the decree is barred by lapse of 
time. The order of the Judge for issuing execution must be 
reversed with costs, . d . 


g>’ 


oo» 


Appeal allowed, 


(1) Case No. 683 of 1868; 3let May 1867" 
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Before Mr. pisiice Phear and Mr. Justice Ainslie. 


1878 THE COGRT OF WARDS, on senate or KASHOPERSHAUD BING, 


m s y aa Luxnaric (Drrenpanrt) v. KUPULMUN BING amb anoroeR (PLAINT- 
s i IFFs).© ~ l 


Act XXXV of 1858— Lunatic— Guardian— Morigage by de facto Guardian- 
Necessity—Regulaitons X of 1798, V of 1799, I of 1800, XVII -of 1805, 
and X VII of 1806, s. 8—Nolice of Foreclosure. 


A Hindu, being a lunatic, may be possessed of property, although he cannot take 
it by inheritance. All dealings with such property to be binding must be effected 
by a guardian or manager duly appointed by the supreme ciyil authority; and 

é Since the passing of Act XXXV of 1858, a guardian or manager can only be 
appointed in the special manner prescribed by that Act. A de facto manager can 
have no greater powers than one duly appointed. Where, therefore, the mother of 
a lunatic, who had not been so appointed, mortgaged his estate without the previous 

, sanction of the Court, the mortgagee’s suit for foreclosure was dismissed. 


In this suit Kupulmun Sing and Ramdut Sing, co-plaintiffs, 
‘sued the Court of Wards, as guardian of one Kashopershaud Sing, 
an idiot, the part owner of a certain mehal, to foreclose a mort- 

gage of the idiot’s share of the mehal, and $o obtain posession of | 
the mortgage premises, | 
: The plaint alleged that, after the death of the idiot’s father, 
‘date unmentioned, Mussumat Lukhee Kowar, the mother and 
guardian of the idiot, was appointed manager and adminis- 
trator of his estate ; that the father in his lifetime had borrow- 
‘ed money, and that the loan effected by him at usurious interest 
‘had swelled up to a very large sum; that the estate of the 
idiot, in execution of a decree of Court for ancestral debt, was 
. advertized for sale; that inasmuch as the complicated and heavy 
debt at-a usurioy rate of jnterest rendered its liquidation 
fraught with difficulty and danger of the-loss of the whole pro- 
z Pt the Mussumat, with the view to presefve the ancestral 
estate of the idiot, through an agent, formally executed, in 
February 1860, a deed of dybilwafa, upon which the plaintiffs’ 
claim was based, for a consideration of Rs. 26,000, at a monthly 
interest of 7 annas 9 gie» plus a fraction per cent., stipulating 


* Regular Appeal, No..169 of 1871, from a decree of the Subordinate Judge of 
Shahabad, dated the 5th May eay1, ° 
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that the whole consideration should: be repaid at the end of 
— Jeyt 1276 (June 1869). The plaint further alleged that the 
consideration-money was duly applied tdithe relief of the estate, 
and that the plaintiffs regularly realized all the interest thereon 
up to the end of Jeyt 1276 (June 1869) by the receipt of rent 
from certain lessees of the estate, but that the Mussumat, not- 
withstanding the plaintiffs’ importunities, refused to pay the 
mortgage-money at the stipulated period, viz., the end of Jeyt 
1276 (June 1869), and that the plaintiffs, therefore, filed an appli- 
cation to the Judge’s Court for foreclosure, and got the notice 
formally issued, and duly served upon the mother of the idiot. 
The plaint then alleged that the property of the idiot had 
been placed by an order of the Judge under the management of 
the Court of Wards, but nevertheless the money had not been 
deposited; and inasmuch as the period of time prescribed by 
the law had elapsed, the plaintiffs brought this suit for fore- 
closure (1). 

The written statement by the Court of Wards, as guardian of 
the idiot Kashopershaud, stated that Mussumat Lukhee Kowar 
never was the bond fide guardian of the idiot, and never had 
authority in law to execute the bybilwafa on which the plaintiffs 
relied; that she had in fact applied to the Court for a certificate 
of guardianship, but her application was rejected on the 8th Feb- 
ruary 1860, just before she executed the deed of bybilwafa. 
The Court of Wards, in the same written statement, further 
denied that, at the time of the execution of the deed, there was 
any such legal and ancestral debt as would be sufficient in law 
to support the deed; and also denied that the consideration- 
money forthe dybilwafa was applied as the plaint alleged. Fur- 
ther, the Court of Wards allegtd that the plaintiffs procured 
the execution of the dybilwafa by the exercise of undue 
influence, fraud, and collusion, and that the value of the fros 
perty pledged was greatly more than the alleged consideration 
for the mortgage. f r 

Upon these statements on tlle one side and on the other, three 
issues were raised, namely :— : 
 Firgt Whether Mussumat Lukhee Kowar, mother of 


(1) Tho suit was entitled “ claim to foreclosurced# mortgage and possession, &c.” 
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KasHopershaud-(the lunatic), was, on the date of the admitted 
deed of bybdtlwafa,e the guardian of the said lunatic under 


Hindu law and Goverment enactment, and as such legally 


authorized*to contract a loan, and mortgage the lunatic’s pro- 
perty, in order to liquidate ancestral debts of the lunatic, and 
to save the estate from ruin. 

“ Second.— Whether the said guardian, Mussumat Lukhee, 
did actually liquidate the ancestral debt of Kashopershaud (the 
lunatic) with the Rs. 26,000 contracted on this deed or not, 
ie., whether her action in contracting the.loan and execut- 


ing the said deed was for legal necessity and justifiable or 


not. í 
"« Third.—Whether the defendant's alleged difference in the 
amount of the loan contracted, and the amount of the value 
of the property mortgaged, would make any difference in the 
nature of this oase.” 

It appeared from the evidence that Lukhee Kowar had never 
been appointed manager under Act XXXV of 1858. The 
proceedings in certain suits brought by her for arrears of rent, 


` and which had either been compromised, or in which she had 


obtained ez parte decrees, and certain documents in which she 
was styled manager by strangers, or was alleged to have so 
styled Herself, were filed by the plaintiffs. There was no evi- 
dence to show when Kashopershaud became insane, or who were 
the other members of his family, and the evidence as to the 
liability of the estate consisted chiefly of copies of decrees 
against the idiot’s father and of securities executed by him. Of 
the latter, many had not been filed, and. were not shown to 
the witnesses ealled to speak to the debts secured thereby, 
and to payment of 4uch debts 8ut of the money lent by the 
plaintiffs. ° 

æ Bhe Subordinate. Judge held that Kashopershaud being a 
lunatic could. fot inherit, that Lukhee Kowar was-sole heir to 


_ her husband, and could not raise any objection to the validity of 


the mortgage, which, he considered, had been entered into by 
her in her proprietary, amd not in a fid&ciary, character. He 
also found that the transaction was for the benefit of the estate. 
He passed a decree in fagar of the plaintiffs. 


+ 
a 


VOL. X.] HIGH COURT. . 


The Court of Wards appealed to the High Court. 


Mr. Woodroffe (with him Baboo U*noda Persad Banerjee) 
for the appellants. Z 


Baboos Mohesh Chunder Chowdhry, Romesh Churder Mitter, 
and Abinash Chunder Banerjee for the respondents. 


Mr. Woodroffe, for the appellants.—In order that a person 
should be de jure manager of a lunatic’s estate, he must be duly 
appointed under Act XXXV of 1858. Lukhee Kowar never 
was so appointed. As manager de facto, she would have had yo 


greater powers than a manager de jure has, and, therefore, by - 


s. 14 of the Act, she could not mortgage without an order of 
Court. But there is no evidence on the record to show that she 
was even de facto manager with the exception of certain docu- 
ments, in which she is styled manager by third persons, or is 
sald to have so styled herself. ; 

Assuming that there was a valid mortgage, there has been» no 
proper notice of foreclosure under Regulation XVII, s. 8, 
which provides that the notice shall be served on the mortgagor 
or his “legal representative.” The guardian of a lunatic’s 
person is not necessarily his legal representative—Kishen 
Bullubh Muhta v. Belasoo Commur (1). Moreover, the evidence 
does not show that there was any service on Lukhee Kowar 
as guardian. The words “legal representative” are very strictly 
construed by the Courts; Macpherson on Mortgages, p. 177. 
Setvice on a person believed to be the legal representative 
is not sufficient—ZJd., 181, citing Cheydge Lall v. Mussumat 
Choonya (2). In Ras Muni Dibiah v. Dean Kishen Das (3), 
the mother was guardian’de facto and de jures 

The plaintiffs’ mortgage-deed disclosed. the existence Of ~g 
cestui qui trust; see Pilcher vw. Rawlins (8. The learned 
Counsel commented on the evidence as failing to support the 
plea of necessity and referred to the following cases— TZiluck 


(1) 3 W. R., 230. . (3) 4 Moore’s I. A, 392. 
(2) 68. D.A, N.W, 278. *(4)el@ R., 7 Ch. App., 259, 
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Roy v. Phoolman Roy (1) and Mussumat Buhshan v. Mussumat 


Maldai Kooeri (2). e 
Raboo Mohesh Chundk:” Chowdhry for the respondents.— Luk- 


e . ~ ° 
‘hee Kowar was the natural guardian of her lunatic son, and as 


The evidence shows that she 
was in several instances sued as manager, and that she her- 
self had successfully brought suits for rent in that capacity. 
At the date of this mortgage, she was the de facto manager of 
the estate, and the absence of a de sure title will not invalidate 
the transaction—Hunoomanpersaud Panday v. Mussumat Babooee 
Munraj Koonweree (3), Lalla Boodhmul v. Lalla Gowree Sun- 
hur (4), and Gunga Pershad v. Phool Singh (5). Act XXXV 


such the manager of his estate. 


(1) 7 W.R, 450. 

(2) 3 B. L. R., A. C., 423, 
(3) 6 Moore’s I. A., 393. 
(4) 4W.R,71. 


(5) Before Mr. Justios Bayley and Mr. 
Justice Macpherson. 


Persaud, Hur Persaud, and Chooa Lall. 
Daryao Lall’s defence is that he did not 
execute the bill of sale at all The 
defeuce of his brothers is, Istly, that 
Duryao Lall never executed the deed of 
Bale ; and, 2ndly, that if he did execute 
it, his act is not binding upon them. 


GUNGA PERSHAD anp oruenrs(Darenp- The appeal $252 is by Duryao Lall, 


ants) v. PHOOL SINGH AND OTHERS 
(PLAINTIFFS). * 


The 8rd July 1868. 
Alienation by de facto Guardian— Necessity. 


Bnboos Annoda Prosad Banerjee, Chun- 
der Madhub Ghose, Khetter Nauth Bose, 
Nilmadub Sen, and Roop Nath Banerjee 
for the appellants. 


Baboos Onoocogl Chunder Mookerjee 
and Kally Mohun Doss for the respondents 


Tum judgment of the Court was doli- 
vered by L 


MACPHERSON, J.—These two appeals, 
Nos. 3227 and 3252, ar& from one judg- 
mante The suit is brought to recover 
possession of certai, property under a 
kabala dated May 1861, which was ex- 
ecuted by the defendant, Duryno Lall, 
fo. himself and as guardian of his 
minor brothers, the Rerendnae Gunga 


who, both the lower Courts having 
found against him as to the fact of his 
having sold the property to the plaintiff, 
contends that thé judgment of the lower 
Appellate Court is insufficient, inasmuch 
as it does not show that the Principal 
Sudder Ameen took’ into consideration 
all the evidence adduced by the defend- 
ant. ‘There is nothing whatever in this 
objection, for there ıs nothing to lead 
me to suppose that the evidence upon 

_ this issue has not been fully considered 
by the lower Appellate Court. The 
appellants, Gunga Persaud, Hur Persaud, 
20d Ohooa Lall, contend that, even if the 
kabala was executed by Duryao Lall as 
their guardian, it is not binding upon 
them’ for two reasons: lstly, because he 
was not their legal guaidian, their father 
being alive at the time of the execution 
of the deed; 2ndly, because there was 
no such necessity for the sale as makes 
it binding ypon them. ; 


* Special Appeals, Nos, 8227 and 8252 of 1861, from the decrees of the Principal Sudder 
Ameon of Gya, dated the 6th September 1867, arming the decrees of the Aluneif of that 


district, dated the 28rd Alay 1867, ® e 
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of 1858 does not wholly repeal the old law relating to the 


property of lunatics, 


As regards the objection of Daryao 
Lall’s not being his brother’s guardian, 
the first objection which I have to make 
is that this plea was not raised in the 
Court of first instanco; and that, although 
it waa mentioned in the written grounds 
of nppeal fled in Court of the Principal 
Sudder Ameen, no issue was fixed raising 
the question. The objection taken to 
Duryno Lall’s being their guardian, in 
the Court of first instance, was based 
only upon the ground that he had not 
obtained a certificate. If the defendants 
wished the lowor Appellate Court to 
decide the question whether Duryao Lall 
was or wns not their gum dian, when their 
father was alive, it was their business to 
have seen that that issue was distinctly 
raised, and to have taken steps to ensure 
its being raised if the Principal Sudder 
Ameen did not raise it himself. As 
matters stand, there is nothing to lead 
us to suppose that the Principal Sudder 
Ameen’s attention was ever drawn to the 
fact that their father, and not Daryao 
Lall, was alleged to have been their 
gunrdian at the time when the sale was 
made, But supposing that the father 
was alive at that time, it appears to us 
tiat, if Duryao Lall was de facto acting 
in the matter as the guardian of his 
brotheis, the plaintiffs title wou not be 
bad so far as this objection is concerned. 

In Hunoomanpersaud Panduy v. Mus- 
sumat Babooee Munraj Koonweree. (a), 
their Lordships of the Privy Oonncil 
expressed their opinion that a sale made 
by a de facto guardian únder pressing- 
necessity would be good. Their Lord- 
ships say :—“ Under the Hindu law, the 
right of a bond fide incumbrancer who 
has taken from ode facto manager a 
charge on lands created honestly, for 
the purpose of saving the estate, or for 
the benefit of the estate, 4s not (pro- 
vided the circamstances would snpport 


(a) 6 Moore’s I, A., 393, af p. 412. 


Regulation X of 1¥93, the first enact- 


the charge had it emanated from a de 
facto and de jure manager) affected by 
the want of union of the de facto with 
the dejure title.” In the present in- 
stance the Principal Sudder Ameen finds 
nsa fact that Duryao Lall for himself, 
and as guardian of his minor brothers, 
execnted the kabala, and that the con- 
sideration-money was fully paid, and it 
is clear from the judgment of the Prin- 
cipal Sudder Ameen that Duryno Lall 
wos in this matter acting as de Sacto 
guaidian of his minor brothers. 

There remains the question whether 
any sufficient necessity for the sale has 
been proved. Asregards this point, their 
Lordships of the Privy Council observe in 
Hunoomanpersaud Panday v. Mussumat 
Babooee Munraj Koonweree (b) that, 
“ where the charge is one that a prudent 
owner would make,in order to benefit 
the estate, the bond fide lender ig not 
affected by the precedent mismanage- 
ment of the estate. The actual pressure 
on the estate, the danger to be averted, or 
the benefit to be conferred upon it, is the 
thing to be regarded. But, of course, if 
that danger arises, or has arisen from any 
misconduct to which the lender is, or has 
been,-a party, he cannot take advantage 
of his own wrong, to support a chaige 
in his own favor, against the heir, 
grounded on a necessity which his wrong 
has. helped to cause. Therefore, the 
lender, unless he is shown to have acted 
mald fide, wil not be affected, though it 
be shown that, with better management, 
the estate might have been kept free from 
debt.” In the present case, the lower 
Appellate Court, Says :—“ In thif cae 
tha guaidian, in ortfer to save au entire 
property which was in danger of being 

ruined, sold'a portion thereof, and thus 
saved the entire property, that is to say, 
he saveg it by selling a part of it, and 
applying its purchase-money to the ex- 
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ment on the subject, dealt with disqualified proprietors, however 
the disqualification emight arise, but it only applied to proprie- 
tor, of entire estates paying revenue immediately to Govern- 
ment. Regulation V of 1799 was the first law relating to pro- 
prietors of estates like this. That has been repealed as to 
minors by Act XL of 1858, but it is still in force with respect ` 
to idiots and lunatics. By s. 3, when the heir of a person dying | 
intestate is incompetent, and not under the superintendence of 
the Court of Wards, “his guardian or nearest of kin, who, by 
special appointment, or by the law and usage of. the country, may 
be authorized to act for him, is not required to apply to the 
Courts of Justice for permission to take possession of the estate 
of the deceased as far as the same can be done without violence, 
and the Courts of Justice are restricted from interference in 
such cases.” Regulation I of 1800 provides for the appoint- 
ment, in certain cases, of guardians other than the next of kin of 
minör lunatic or idiot proprietors of shares in joint undivided 
estates not under the Court of Wards, [Puear, J.—It is 
necessary for your case that the lunatic should have been an - 
adult and sane when he took the estate. ] “Act XL of 1868, 
s. 2, provides that “the care of the persons of all minors (not 
being European British subjects) and the charge of their pro- 


penses incurred in a suit brought as 
against the whole estate. This was, 
therefore, an act every way beneficial to 
the minor, and consequently the sale of 
his share by his guardian is fit to be held 
valid by the Court.” There is an express 
finding here that the sale to the plaint- 
iffs was beneficial to the estate, and that 
the necessity which calledyfor it arose 
out of a suit which was pending at the 
time. It appears from fhe statement of 

leader for the special appellants 
that the suit was brogght by Duryao 
Lall for himself aad for his minor 
brothers, in order to have it declared that 
a certain tenure set up by one Raout 
Sehoy was nota mokurari tenure: and 
that Duryao Lall was eventually auccess- 
ful in that suit. This being so, and the 
lower Appellate Oourt having found as 
a fact that the bringing of the stb was 


beneficial to the whole estate, we, sit- 
ting in special appeal, cannot say that 
there is anything wrong in that finding 
merely on a consideration of the possibi- 
lity that it might have been equally 
beneficial to the estate if the suit had 
not been instituted till the minor Prowler 
had attained their full age. 

On the whole, the lower Assis 


*Court finding as a fact that the deed of 


gale was executed by Daryao Lall for 
himself and as de facto guardian of his 
brothers, and the Court furthér finding 
that full consideration was paid, and that 
the money paid was applied for the benc- 
fit of the property, and that the transac- 
tion was beneficial to the minors, I think 
that the judgment of the lower Appel- 
late Oourt must be upheld, and both 
these special appeals must be dismissed 
with costs, 
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perty shall be subject to the jurisdiction of the Civil Court.” 1873 
This provision is wholly wanting in Act XXXV of 1868, and oo 
it is submitted that, under Regulatfo® V of 1799, the Civil es 
Court is prevented from interfering in the management. Itisnot Sie. 
necessary for all purposes that the guardian of a minor should 
have a certificate—Mussumat Shooghury Koer v. Boshisht 
Narain Singh (1), and the same principle applies to lunatics— 
Goureenath v. The Collector of Monghyr (2). . 

The notice of foreclosure was rightly served on the mother: 
till the estate was vested in the Court of Wards, she was the 
“legal representative” within s. 8 of Regulation XVII of 1806— 
Kas Muni Dibiah v. Pran Kishen Das (3). She was ao, at least, é 
if the mortgage was rightfully made, and that would depend 
upon whether it was unecessary. The necessity is abundantly 
shown by the evidence. 

Baboo Romesh Chunder Mitter on the same side.—Under - 
Regulation V of 1799, s. 3, Lukhee Kower was the legitimate 
guardian of her son. Act XX XV of 1858 does not necessitate 
the appointment of managera in all cases, or, in other words, 
there may be managers competent to act who have not been 
appointed by the Court. S. 14 only applies to managers 
so appointed. [PHEAR, J.—Then it was a mistake of Lukhee 
Kowar applying for a certificate, since its sole effect would 
have been to limit her powers?| Yes: when s. 14 does not 
apply, the manager may lawfully alienate without the Court’s 
permission, provided there be necessity; as to what constitutes 
necessity, see Hunoomanpersaud Panday v. Mussumat Babooee 
Munraj Koonweree (4). [Pumar, J.—Regulation V of 1799 
gives no power of alienation; it only An the lawful guar- 
dian to possession without statidg who is the lawful guardian: 
moreover, the Regulation only applies to cases of inheritance. | 
By the Hindu law the mother would be the. lawful guardiaw of 
a minor, and I submit that by analogy g would be the lawful  ṣ 
guardian of a lunatic. 

_  ukhee Kowar was the de facto manager, “and i in point of prin- 

ciple, there is no distinction between person rightfully, and a 
(1) 8 W. R. 381. (3) 4 Moore’s I. A., 392. 


(2) 7 W. BR, 5, (4) 4) esifvore’s I. A , 393. 
A— 50 a 
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person de facto, in possession—Hunoomanpersaud Panday v. 
Mussumat Babooee Munrajy Koonweree (1). [PHEAR, J.—lIt 
goes to the bona fide of the transactions. The lender must 
believe not in the necessity only, but also that the de facto 


' manager has the legal right to borrow. | 


Mr. Woodroffe in reply.—Regulation V of 1799 deals only | 
with cases of testacy and intestacy, and has reference to the time — 
when the inheritance opens. Ifs. 3 applies to cases of lunacy, it 
is in éonflict with the rule of Hindu law which prevents a luna- 
tic from being heir. The person entitled to take possession 
ander that section was not invested with the powers of a guar- 
dian, still less with those of an owner. Being found too general 
in its terms, Regulation I of 1800 was passed to provide for the 
appointment of guardians, but-it did not constitute the guardian 
manager of the lunatic’s estate. Then came Regulation XVII 
of 1805 for the appointment of managers; s. 5 provides that the 
guardian appointed by will or by the Civil Court shall be 
mitnager, but it intentionally omits the perspn who takes posses- 
sion as next of kin. Such persons, therefore, had no greater 
powers than those conferred by Regulation V of 1799, i.e., they 
are only empowered to take possession. There is moreover no 
evidence that Lukhee Kowar was next of kin to her son. Act 
XXXV of 1858 consolidated the law relating to lunatics. 
Unlike Act XL of 1858, it does not repeal any portion of Regu- 
lation V of 1799, but for this simple reason that that Regulation 
was not passed in part materia. It is contended that Act 
XXXV of 1858 vested the Civil Court with an optional juris- 
diction, but the word,“ may” used 1 in s. 2 and the following sec-~ 
tions must be read “shall "—Dwarris on Statutes, 712; Crake v. 
Powell (2) and Anand Chandra Pal v. Panchilal Sarma (3). 
Nefther by English; nor by Hindu law, is there any analogy 
between the cases gf minors and lunatics; the nullity of a 
minor’s deed must be specially pleaded, that of a lunatic is admis- 
sible under the general anal Thompson N. Leach (4), Yates v. 


(1) 6 Moore’s I. A. 393. (3) 5B. L. R., 691. 
(2) 2E, & B., 210, 5 * (4) 2 Ventr., 198. 
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Boen (1). Goureenath v. The Collector of Monghyr (2P is 1878 
distinguishable from the present case: there the aliehation was Cover or 
by the kurta of an undivided Hindu famiy. An enquiry into em 
the borrower’s authority forms an essential element in the bona Bme. 
Jides of a loan like this. 

Cur. adv, vult, - 


The judgment`of the Court was delivered by 

PugeaR, J. (who, after stating the pleadings and issues 
as above, continued).—The case has been fully tried, and 
the Subordinate Judge has given a decree in favor of the ` 
plaintiffs, His judgment is certainly in some respects remark- j 
able. He says:—“ It is an admitted fact that the defendant is 
a lunatic; he is not, therefore, legal heir of his father, but 
his mother is the sole heir of Chowdhry Kissendyal Sing, 
deceased. * * * Itis patent that the lunatic has no 
locus standi, and that his guardian and proxy, as a matter of 
law, cannot raisé any objection as to the legality and validity of 
the transaction. It id manifest from the above that the lunatic 
is not the heir of his late father, and that his mother is the heir 
under the shastras.” The Subordinate Judge then argues that, 
although the Mussumat did in fact execute the deed as if on 
behalf of her son, yet “the contract was made in her proprie- 
tary, and not in her fiduciary, character, and therefore the con- 
tract was not vitiated on that account.” The lower Court 
says that its findings on this head “are sufficient for the dis- 
posal of the case,” and accordingly it gives a decree to the plain- 
tiffs for possession of the mortgaged premises, together with costa. ? 
It thus appears to have altogetleer escaped the notice of the 
Judge that the suit was brought against the „idiot alone, as 
represented by the Court of Wards, and that the Mussumat, his 
mother, was no party to the suit in any way. IY, therefore, the 
Court’s finding that the property did not belong to the lunatic 
be correct, still the plaintiffs, in order to succeed, must make out 
their own title to possesion, and that they cannot do on the facta 


f 


” (1) 2 Str., 1104, - (2) Z W. Ru 5. 


ty 


BENGAL LAW REPORTS. (VOL. X. 


wifich they themselves put forward, without showing something 
more than’ the mortgage made to them of the property by the 
real owner; they masts in addition, show that the real owner’s 
equity gf redemption ‘has been foreclosed, so that the full title 
to the property and to possession of it has passed to them. But 
obviously they cannot do this, because no suit for the purpose of 
foreclosing the equity of redemption has been brought against 
the owner excepting this suit; and if the lunatic be not the 
owner of the estate, this suit is worthless for the purpose of fore 
closing the real owner’s equity of redemption, and consequently 
that equity is still outstanding. It would seem clear, therefore, ` 
that, on the finding which the lower Court has come to, it ought 


* to have dismissed the suit with costs. 


But, further than this, it is beyond question of the essence of 
the plaintiffs’ suit that the property belongs to the lunatic, and I 
need not say that, according to Hindu law, a lunatic may 
possess property. No issue was raised in the first Court, or 
suggested by either party for any purpose connected with the 
guit, relative to the lunatic’s proprietary right. The Subordi- 
nate Judge was, therefore, quite wrong in raising himself for the 
first time in his judgment an issue of fact of this kind, and 
then determining it upon the evidence before him, notwithstand- 
ing that the parties did not themselves desire it, and had not 
had an opportunity of bringing any evidence to bear on the 
point. It might well enough be in this case, and would accord 
with all the facts that are stated or proved, that Kashopershaud 
became insane after he had succeeded to his father’s property. 
As the case stands, we must certainly take it that the property 
which was mortgaged by the Mussumat to the plaintiffs was 
at the time of the mortgage transaction the property of her son 
Kashopershaud,and that he was then an idiot or lunatic. It 


etkerefore becomes necessary to énquire what was the state of 


the law at the period when the mortgage was effected, so far 
as it bore upon the matter of the alienation of the lunatic’s 
property. 

Now I apprehend itsis quite clear, as*I have already said, that 
a Hindu being a lunatic may nevertheless have property, even 
though he is not capakle of taking property by inheritance in 


* 
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the event of his being lunatic at the time when the inheritance 
opens to him. Butif a lunatic has property, it is, then, I think, 

quite certain that by Hindu law hegcannot himself make 
valid contracts binding either on himself or on his property. 

If it is necessary to refer to authority for this purpose, it may 
be found in Menu, both as given in Sir William Jones’ edition, 
and in the text given in Colebrooke’s Digest. The text 11 in 
the 2nd Book, ch. 2, s. 1 of Colebrooke’s Digest, headed 
Menu, runs thus:—‘‘* A contract made by a person intoxicated 
or insane, or grievously disordered, or wholly dependent, by 
an infant or decrepit old man, or by a person without authority; 
is utterly null.” Again, the following text of Yajnavalkya :— 
«A contract made by a person intoxicated or insane, or griev- 
ously disordered, or disabled, by an infant, or a man agitated by 


fear or the like, or in the name of another by a person without 


authority, is utterly null.” 

Therefore, all dealings with the property of one who is insane, 
if dealings can be effected so as to be valid and binding upon it, 
(and obviously such property needs to be managed as much, as 
any other), must Be made by the hands of a guardian or a 
manager; and the Hindu law, as I understand it, recognized 
this necessity quite as early as it laid down the disqualifica- 
tions which I have referred to; and I think it is undoubted 
that (to adopt the generalization of Sir Thomas Strange) the 
supreme civil power is the authority to appoint an efficient 
manager and guardian of a disqualified person’s property. 
In 1 Strange, ch. 3, cl. 4, Sir Thomas Strange says :— 
« With respect to the relation of guardian and ward, the king, 
as he is, by the Hindu law, failing all others, the ultimate ae 
of all, Brahmins excepted, sø is he, to an extent beyond 
what is recognized by us in our Court of Chancery, the uni- 
versal superintendent of those who cannot take care of them- 
selves. In this capacity it rests with him, i é, with the judicial 
powers exercising for him this branch of his prerogative, to 
select for the office the fittest among the infant’s relations; pre- 
ferring always the paternal male kindred to a maternal ancestor 
or female.” For this position, Sir Thomas Strange refers to 
Menu, ch. 8, sl, 27, and also to some texts in Colebrooke’s Digest, 


1878 


375 


Court or 


Warps 


v. 


KUrULAUN 
Suxa. 


ef 


ae 


BENGAL LAW REPORTS. [VOL. X 


Sls. 27 ‘and 28 of Menu’s 8th ch. run thus: 27.—“ The 
property of a student and of an infant, whether by descent or 
otherwise, let the king gold in his custody, until the owner shall 
have ended@ his studentship, or until his infancy shall have ceased 
in his sixteenth year.” 28.—‘ Equal care must be taken of 
barren women, of women without sons, whose hubands have 
married other wives, of women without kindred, or whose 
husbands are in different places, of widows true to their lords, 
and of women afilicted with illness.” And the propriety of 
giving an extension to Menu’s words such as to make them ap- 
plicable in regard to all persons incapable of taking care of 
themselves, as Sir Thomas Strange has given it, has been 
recognized many times in this Court. JI will only now refer to 
a case which was quoted by both sides in argument before 
us, namely, Goureenath v. The Collector of Monghyr (1). 

' No doubt, the Court, when representing. the supreme authority 
in appointing a guardian, is bound to choose the fittest and most 
proper person from among the disqualified person’s relations 
who can be found for the purpose, and in this sense it has been 
recognized that the father is ‘the legal guardian of his minor 
children, in default of the father, the mother, and soon. The 
technical term thus arising—legal gnardian—was used in argu- 
ment before us, and insisted upon with some force for the purpose, 
as I understood the learned pleaders, of leading the Court to the 
conclusion that the mother, in this particular case, was by Hindu 
law the guardian de jure in the sense which the Privy Council 
seem to have given to that phrase in the now celebrated case— 
Hunoomanpersaud Panday v. Mussumat Babooee Munraj Koon- 
weree (2). But it seems to me that, according to the true 
principle of Hindu law, the legality of the guardianship ulti- 
mately depends upon the appointment to the office of guardian 
by the supremescivil authority as represented by the Court. 
The guardian, when thus duly appointed, no doubt, has certain 
powers of dealing with the disqualified person’s estate, and of 
making contracts with respect to it which shall be as binding as 
if they had been made by the owner hinfself. And it may, I 


(1) 7 W.R, 5. . e, ° (2) 6 Moore’s L A., 393, 
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suppose, be taken as a general rule of equity that any one deal- 1878 
ing bond fide for valuable consideration withsone who is de facto CouRT or 
guardian within the limits of the pow8re@vhich such @ guardjan, . ” 
if acting de jure, would have in respect of his ward’s property, Swa. 
will be relieved from the necessity of enquiring whether the 
de facto guardian is also de jure guardian,—that is, whether he -~ 
was originally duly appointed or not. 
Up to the year 1858, no special rules or enactments, as far as 
“ I am aware, existed to govern the action of the Courts in the 
matter of appointing a guardian or manager for a lunatic gener- 
ally. We have on this point been referred to the Regulation 
passed in 1793, and to two or three other Regulations passed o 
subsequently. But I think it is admitted by both sides that 
there was no Act whioh was generally applicable to all 
cases of lunatics until the date of the passing of the Act 
XXXV of 1858. Now, by that Act, a particular course is 
marked out for the Court to pursue in regard to appointing a 
guardian or a manager of the lunatic’s estate; and I apprehend 
that, after the date of the passing of this Act, an appointment of 
a guardian or manager of a lunatic’s estate could not be properly 
effected in any other manner thanin the special manner prescribed 
by that Act. Possibly, though as to this I desire to express no 
judicial opinion, even since the passing of that Act, third parties 
may, under some circumstances, be held to have dealt bond fide 
with a manager acting de facto not duly appointed, and on that 
ground be relieved, under the general principles of equity to 
which I have referred, from the neceasity of enquiring whether 
or not the de facto manager is also de jure manager, provided 
always the dealing in question falls within the area for which a 
de jure manager has undoubtedly powers to’deal in respect of his 
ward’s property. But in the present case iteis all-important to 
bear in mind that the Act of 1858 not only prescribed a pati- 
cular proceeding as the method to be followed in appointing a 5 
manager, but also limited the powers of the manager when so 
appointed, in regard to the aliening and encumbering of his 
ward’s property. And itseems to me that whatever may be the , 
true limit of the application which ought to be made of the 
above referred to equitable principle ein favor of a bond fide 
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purchaser for valuable consideration, since. the passing of this 
Act af any rate, no*such application can be made as would have 
the,effect of giving a de cto manager, not being a manager de jure, 
a greater power of aliening and encumbering than a de jure 
manager would have: for such an application of the principle 
would have the effect of reducing the enactment of 1858 toa 
nullity. 

I now come to the critical point in this case. The plaintiffs, 
although they say in the plaint that the Mussumat was appointed 
manager, have not attempted for one moment to prove any factum 
of appointment, and I suppose that they simply relied upon the 
equitable presumption being made in their favor for the support 
of their allegation. Not only, however, have they not proved it, 
but I believe it is admitted by the plaintiffs’ advisers that the 
statement made on behalf of the lunatic is true, namely, that the 
widow never was appointed; and that, although she did in fact 
make an application to the Court for appointment, her appli- 
cation was refused. So that it is abundantly clear that the 
person from whom the plaintiffs say they obtained their title was 
not duly appointed as by law was necessary in order to give her 
de jure power to deal with the lunatic’s estate, and it is also 
further apparent, and indeed the plaintiffs did not allege it, 
that the person from whom the plaintiff’ pretend to have got 
their mortgage did not give it to them under the sanction of 
the Court, without which sanction no good title could be passed 
by the manager under the Act of 1858. The case of the plain- 
tiffs is simply that there was necessity, and that in the event of 
necessity, the manager has the requisite power. I think this 
position is not tenable,now. I think it would be almost absurd 
to hold that a manager, acting*without proper authority, is in 
this respect more»free and more favorably situated than is a 
omger duly appointed. It seems to me in short that the 
plaintiffs fail exftirely to make out their title, because they are 
unable to show that‘the provisions of s. 14, Act XXXV of 
1858, were complied with in their case. The words of that 
section are:—“ Every enanager of the estate of a lunatic 
appointed as aforesaid may exercise the same powers | in the 
management of the estate as’ might have been exercised by 
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the proprietor, if not a lunatic: and may collect, and pay all 
just claims, debts, and liabilities due to, dry by, the estate of 
the lunatic. But no such manager ‘eh@ll have power to eell 
or mortgage the estate or any part thereof, or to grant a lease of 
any immoveable property for any period exceeding five years, 
without an order of the Civil Court previously obtained,” 
No such order of the Civil Court empowering the Mussumat to 
mortgage the lunatic’s property, or to otherwise aliene it, was ob- 
tained or attempted to be obtained. I think, therefore, that the 
plaintiffs have got no title under the alleged deed of bybilwafa 
against the estate of the lunatic, who is represented in this suit 
by the Court of Wards. It follows then upon this ground along 
that the suit must be dismissed. 

I wish to add that, upon the evidence which has been minutely 
analyzed before us by both parties, I am by no means satisfied 
that there was a debt, or were debts, so pressing upon the estate 
as would constitute a legal necessity for mortgaging it upon the 
ground put forward by the plaintiffs. And, indeed, less sufficient 
evidence of payment of the alleged debts than that which is in 
the record I have seldom seen. It may be well enough, for any- 
thing that the witnesses deposed to, that several of the bonds 
which the plaintiffs maintain have been paid off with their money 
are still outstanding, and may yet be put in force at some subse- 
quent period. We really know nothing whatever upon this 
point. The original bonds have not been produced,—have not 
been accounted for. And so far as there ‘was anything proved 
by the plaintiffs in the shape of a charge or inchoate charge 
upon the estate, I may say that in not one instance had it 
ripened into actual pressure, The mortgage of the whole estate, 
which the plaintiffs alleged that they obtained, seems to me to 
have been at least as great and exhaustiva burden as that 
which it pretends to replace. In fact, if they‘had establi§hed 
their case, it would have shortly come to this, namely, that they 
really swallowed up the whole of the lunatic’s property in the 
place of those creditoys whom they say they had paid off. OFf 
course, this result is not itself sufficien? ground whexeon to dis- 
pose of, the plaintiffs’ case, but it seems to afford strong reason 
for scrutinizing very closely the whdéle moxrtgage-proceedings, 
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4 
18738 and for insisțįjng upon strict proof of the plaintiffs’ material alle- 
Covet oF gations. j 

RDA f e . 

v. Ft is unnecessary, however, that I should say anything further 
Sna, upon the merits of the plaintiffs’ claim. We confine ourselves 

simply to dismissing the suit with costs. 
Appeal allowed. 


Before Mr, Justice Markby and Mr. Justice Birch. 
ge 


3873 SOODHARAM BHUTTACHARJEE AND ANOTHER (DEFENDANTS) v. 


Aarah ug’ ODHOY CHUNDER BUNDOPADHYA (Prarnmrr).* 


Act XX of 1866, s3. 18, 50, 100—Registration— Priority. 


A mortgaged a tank in 1859 to the plaintiff. The mortgage was never regis- 
tered. A in 1867 sold- the tank to C, and executed a deed of sale thereof. The 
deed of sale was duly registered, and C had been ever since in possession under it, 
The plaintiff sued A on his mortgage, and in that sult C intervened and was made 
a defendant, <A did not appear in the suit. Held, that C having registered his 
deof of sale, and being in possession, his title was good against the plaintiff. 

Girija Sing v, Giridhari Sing (1) distinguished. 

In this suit the plaintiff sued to recover the sum of 
Rs. 99-1-8, which he alleged to be due to him under a mortgage- 
bond dated the 9th of Joisto 1266 (23rd May 1859). By this 
bond, which was not registered, the defendant Kristodhone Bose 
mortgaged to the plaintiff a certain tank as security for the 
repayment of the above-mentioned sum. After the institution 
of the suit, Soodharam Bhuttacharjee intervened, stating that he 
was in possession of the tank under a duly registered deed of 
sale dated 4th Srabagf 1274 (19th July 1867), and given to him 
by Kristodhone, and thereupon Soodharam Bhuttacharjee was 
made.a party defendant to the suit. The defendant Kristodhone 
was summoned, bat ‘did not appear. The fact that Soodharam 
Bhuttacharjee was in possession of the tank was not disputed. 


te 


* Special Appeal, No. 980 of 1872, froma decree of the Judge of West Burdwan, 
dated the 18th April 1872, reversing a decree of the @Munsif ofthat district, dated 
the 6th July 1671. 


(1) 1 B. L. R, A. C, 14 ; ses algo dur v. Bhikhu Chowdhry, Sup, Vol, 
Maharaja Maheswar Bax Sing’ Baka- ` B, L, B., 408, 
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The first Court held that the mortgage-bond relied upon by the 
plaintiff was a forgery, and dismissed the Buit on that ground 
solely. On appeal the Judge held that®the mortgage-bond sand 
deed of sale were both genuine; that Soodharam Bhuttacharjee 
must be taken to have bought the tank subject to the plaintiffs 
mortgage; and that the registered deed of sale could not have 
priority over the unregistered mortgage-bond; and he reversed 
the order of the lower Court, and passed a decree in favor of 
the plaintiff. From that decree Soodharam Bhuttacharjee 
appealed to the High Court. 

Baboo Umbica Churn Bannerjee for the appellant.—The 
registered deed of sale must prevail over the unregistered mogt- 
gage-bond, Act XX of 1866, s. 50 (1). The mortgage-bond was 
no doubt executed before Act XX of 1866 came into force, but 
s. 100 of the Act will meet any objection raised on that ground. 

Baboo Nilmadub Sein for the respondent.—Act XX of 1866 
is not applicable, as the mortgage-bond was executed before that 
Act became law— Girija Sing v. Giridhari Sing (2). | Marnsy, 
J.—Butsee Mofuzel Hossein v. Golam Ambiah (3).| It does-not 


(1) See Act VIL of 1871, 8. 48. ant, being owner of certain property, 
(2) 1 B. L. B, AC, 14. after entering into a contract of sale of 
: : the property with the plaintiff, sold it 
(3) is “a eared Justice again to the other defendant. The con- 
a tract of sale, whatever it was between 
BIOFUZEL HOSSEIN (one OF THE the plaintiff and the vendor (defendant), 
DerEenpants) v. GOLAM AMBIAH wag not registered, and it seems that it 
(Puare), was not of such a character as absolute- 
The 28rd July 1868. ly to require registration according to 
Act XX of 1868, ss. 49, 50-—Regisiration— the provisions of s. 49, Act XX of 1866, 
Priority, in order that it should be sepa = 

p evidence, hpt the.kabala under whi 
ae Poenta: CRM GAONA IE tHE Sp e the iat purchased was duly 
m registered, and after the registration, 
Baboos Debendur Chunder Ghose and the special appellant obtained posses- 
Ashootosh Dhur for the respondent, ® sion of the property from the vgndnr. 
, , Upon this having occurred, the plaintiff 
The judgment of the Court was deli- brought the reni ae eat the 
vered by vendor (deføndant), seeking speciflc per- 
Puear, J.—In this case it appeara formance of his contract. The present 
that one Abdool Wahid, the first defend- special appellant then intervened and 

e 


* Special Appeal, No. —, from a decree of the Judge of the 24-Per dated the 
2nd November 1867, reversing a decree passed by the Mansif of that district, dated the 


14th February 1867. . 
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appear in that case when the deeds were executed. [Marxsy, 
J.— You have never been in possession under the mortgage-bond; 
if pou had been, then®the case of Girija Sing v. Giridhari 


Sing (1) would be applicable. ] 


In Girija Sing v. Giridhari 


Sing (1), the Court does not rely on the mere fact of posses- 


B100. 


S. 50 of Act XX of 1866 has not a retrospective effect. 


Registration in this case was only optional, Act XX of 1866, 


8s. 18. 


Baboo Umbica Churn Bannerjee in reply. 


+ 


was made a defendant by the Court 
under the provisions on that behalf of 
s. 73 of the Civil Procedure Code. The 
lower Appellate Court has given the 
plaintiff a decree against both the de- 
fendants. The vendor (defendant) makes 
no remonstrance against this, but the 
second purchaser (defendant) now ap- 
peals specially to this Court. 

It appears to me that the addition of 
the special appellant os a party to the 
case was not called for, but I cannot go 
to the length of saying that it was an 
improper exercise of discretion on the 
part of the first Court. As, however, 
the intervenor has thus become a defend- 
ant on the record, the question between 
him and the plaintiff in the suit is 
simply this, namely, whether or not the 
plaintiff makes out as against him such 
a title to the property as gives him (the 
plaintiff) a right to a decree for pos- 
session. The special defendent says that 


Cur. adv. vult. 


or not But assuming that it was sum- 
ciently complete to pass from the vendor 
(defendant) to the plaintiff rights of 
property as between those two persons, 
still inasmuch as it was not registered, 
it seems to us that, by the operation of 
8, 50, Act XX of 1866, it cannot have 
any priority as regards the property com. 
prised in it against any other authentic 
instrament of c&nveyance executed after- 
wards by the vendor (defendant), and 
duly registered, It follows then, that 
the plaintiff’s title from the vendor 
(defendant), traced as it is through an 
unregistered instrament, cannot prevail 
against the defendant’s title, which is 
deduced from the same owner undera 
duly registered kabala. Treating, there- 
fore, as we have already said we must, 
the question between the plaintiff and 
the special appellant as if it aroseina 
suit brought by the plaintiff against the 
special appellant to recover the property 


the plaintiff's alleged purchase is not “in suit, the plaintiff has not made ont 


established by the evidepce, and it would 

from the finding of fact stated by 
the fifst Court in its jhdgment to be very 
doubtful, indeed, Whether the trangac- 
tion between the plaintiff anf the vendor 
(defendant), upon which the plaintiff 
relies, really did amount to a sale of the 
property : i a in short, if passed 
any proprietar rights to the, property 


“ 


that he is entitled to succeed. 

In „tbis view, the decision of the Prin- 
cipal Sudder Ameen is erroneous in law, | 
and must be set aside as between these 
two parties only. As regards the plain- 
tiff and the vendor (defendant), it will 
remain undisturbed. The special appellant 
must have His costs in this Court and in 
the lower Appellate Court. 


e + 
; (1) 1 É, L. R, A. C, 14. 
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The judgment of the Court was delivered by : 

Brom, J. li: after briefly stating the facts, continuede)— 
The first Court found that the plaintiff’s bond was a forged 
document, and for that reason dismissed the suit without going 
into the question of the validity of the deed of sale propounded 
by Soodharam. 

On appeal the Judge held that the bond was genuine; he 
also held that the deed of sale was a well-attested deed, and 
that the bond did not interfere with it. He was of opinion that 
Soodharam must be considered to have bought the tank encum- 
bered with the mortgage ; and that the registered deed of sale 
could not prevail over the unregistered mortgage-bond. His 
order is not clear, but the only interpretation to be put upon it 
is that he gave the plaintiff a decree for the sum due, confirming 
his right as mortgagee of the tank. 

Soodharam appeals, and it is urged on his behalf that the 
Judge is wrong in holding that the registered deed of sale does 
not prevail over the unregistered deed of mortgage. i 

There can be no doubt that, immediately after his purchase, 
Soodharam obtained possession of the tank. The plaintiff 
raised no objection to the change of possession. He comes into 
Court upon an unregistered bond nearly twelve years after its 
execution. He is met by an allegation of possession under a 
registered deed of sale by his mortgagor to Soodharam. We 
think that there can be no-doubt that the registered deed of sale 
must prevail over the unregistered mortgage-deed. The ques- 
tion is governed by s. 60 of Act KX of 1866. That section 
provides that “ every instrument of the kinds mentioned in 
els. 1, 2, and 3 of s. 18 shall, if duly registered, take effect as 
regards property comprised therein against very unregistered 
instrument relating to the same property, "whether such dther 
instrument be of the same nature as the registered instrument 
or not;” and if it applies, then the plaintiff's mortgage-bond 
being unregistered caqnot prevail against the defendant Soodha- 
ram’s purchase-deed, which, though of Rater date, w duly regis- 
tered. „It seems to us to be a reasonable construbtion of the 
Act that it does apply to such a caset? It is contended that it 

. i 
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does “not, begause the mortgage-bond was executed before the 
Act came into operftion. But the provisions of this section are 
nos new. „The princifle of them is contained in the previous 
Acts XIX of 1843, s. 2, and XVI of 1864, s. 68. 

If these provisions of the Registration Act did not apply to 
instruments previously executed, the law of registration would 
be full of anomalies, and titles which were once secure would 
become insecure when a new Registration Act was passed. Had 


it been intended that these provisions should not be so far 


retrospective, the successive Acts, when repealed, would have been 
kept in force in this respect as to documents already executed. 
When Act XIX of 1843 was passed, express provision was made 
that these provisions should not apply to documents executed 
before a certain date. No such provision is contained in the 
subsequent Acts. But the explanation of s. 50 in the present 
Act (VIII of 1871) clearly assumes that the Act- applies to 
deeds already in existence. 

The respondent has relied on the decision in the case of Girija 
Sing v. Giridhari Singh (1), but that case js we think distin- 
guishable. ‘Macpherson, J., there says distinctly that, “ if it were 
a mere question, as to which deed was to be given effect to, the 
plaintiff (who had purchased under a prior unregistered bill of 
sale) is not entitled to recover,” i. e., to recover as against the 
defendant who had purchased under a subsequent bill of sale 
which had been duly registered. But the learned Judge goes 
on to show that the first purchaser had been eleven years in 
possession, and that therefore his position was “far stronger 
than if he were seeking possession for the first time under his 
deed of sale: arid the*question is not merely one as to the effect 
to be given to the ‘deed as against a deed,of later date ;” and 
Bayley, J., also rélies on the fact that the unregistered pur- 
chafer had obtajned possession, The principle that- runs 
through this and a number of other similar cases seems to be 
this, that non-registration will not impair the validity of a 
deed executed in good faith under the old law in force at the 
time of exegiition under Which registration was optional, if pos- 


oy Qj rs. LRA G, 14 
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session has actually been acquired and enjoyed before the 1878 

execution of the seeond deed. ves 


2 8 
In the case before us, the mortgagee never had’ possessiðn. iat 


The mortgagor sold the property to the defendant, and the deed (ODHOr 
of sale was duly registered, and possession was acquired by the Boxpora- 
defendant. Under such circumstances, the registered deed of saat 
sale must prevail over the unregistered mortgage, aud the plain- 

m „tiff can only obtain a decree for money lent against Kristodhone 
Bose. i 

We observe the Judge has said that the grounds- of the 
Munsif’s judgment are mere conjecture, and that his reasons 
are frivolous. We are wholly unable to concur in that observ! 
ation. We think that they were worthy of the Judge’s most 
careful consideration. 

No decree has been drawn up by the Judge in this case 
except that the “appeal.is decreed,” a decree which it would 
have been impossible for the plaintiff to execute. As, however, 
the judgment is wrong in point of law, we set aside the decree of 
the lower Appellate Court, and direct that the plaintiff do have 
a personal decree against the defendant Kristodhone for the 
sum of Rs. 99-1-8, with interest at & per cent. from this date: 
until payment; and that the suit, so far as it seeks to render the 
property purchased by the defendant Soodharam liable under. 
the mortgage-bond executed by Kristodhone in the year - 
1266 B. S. (1859) be dismissed; and that the plaintiff do pay 
to the defendant Soodharam his costs in this Court and the 
Courts below. | 

. Appeal allowed. 
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RADHABENODE MISSER (Prarsrirr) vo. KRIPAMOYEE DABEE 
(Derenpant), 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Morigagee in Possession-—Account— Regulation XV of 1793, 


In taking the accounts as between a mortgagor and a mortgagee in possession, the 
ipterest may be set-off from time to time against the rents and profits, the mortgagee 
only accounting to the mortgagor for any rents, profits, and interest on the same which 
he may have received over and above the interest due to him upon the debt. 


Tars was an appeal from a decree of the High Court of the 
6th October 1863, reversing a decision of the Principal Sudder 
Ameen of Dinagepore of the 4th July 1861. 

Nundololl Surma Roy borrowed Rs. 11,000, with interest at 
12 per cent. on the 22nd March 1830, from Kalee Persaud 
Shome Roy, and as security he executed a hobalah of his zemin- 
daree purporting to sell it absolutely. At the same time the 
parties executed ikrarnamahs to each other, of which the follow- 
ing was executed by Nundololl :— 

T, having sold half of the aforesaid turruffs in my own zemindaree, 
on the 10th Chyte 1236 (22nd March 1880) into the hands of 
Kaleo Persaud Shome Roy, zemindar of the kismuts of the aforesaid 
pergunnah, executed an absolute deed of sale, and having at once 
received the value mentioned in the said deed of sale, in cash, granted 
a receipt for the'same seand, that I have had an thrarnamah with similar 
conditions as those contained in the present tkrarnamah, executed by 
Kalee Persaud Sheme Roy, the said purchaser, for a term of ten years, 
frém 10th Chyte 1286 (22nd March 1880) to 80th Chyte 1246 
(llth April 1840) under the following paragraphs, with a view 
that, if at any time’I recant from any of the stipulations in the 
following paragraphs, then that limited tkrarnamah executed by the 
purchaser, @vhich is in giy hands, will bévome futile and unfit for 
hearing v 


* Present :~TuHe Rigut Hdh’siz Sra James Conve, Str AL Burs, Sir 
. R, COLLIER, and Sin LAWBEXNOR PEEL 
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lst Para.—More or less the dakhil-kharij and rogistry expenses ° 
RADITABENODB 


are at my (the vendor’s) risk, thé purchaser has no concegn with it. 

2nd Para.—If, after the expiry of the term’ set forth in the other 
ikranamah, I, the vendor, on paying up the &ntire value mentioned in 
the bynamah (deed of sale) with interest, take back the hobalah (deed of 
sale) and receipt daring that time, the dakhil-khartj expenses and the 
value of papers, &e., will all be in my (the vendor’s) hands. The pur- 
chaser shall have no connection with it. 


3rd Para.—Regarding the arrangement of the mehala mentioned in- 


the said dynamah, the purchaser can dismiss or entertain amlahs on my 
(the vendor’s) approval. 

4th Para.—The rent of the mehals mentioned in the said dynamah 
will remain in the trust of the purchaser, and the Government 
revenue will be sent to the Collectorate by the purchaser. 1 (the verl- 
or) shall have no connection with it. 

5th Para.—The mohurir, peon, and others that will be employed for 
realizing the collections, &c., will get their stated salary, &c, accord- 
ing to the separate list with my (the vendor’s) consent, from the pur- 
chaser, from the collections of the mehals inserted in the said bynamah. 

Gih Pura.—After sending the rents of the mehals inserted in the 
snid bynamah into the Collectorate, and after the deduction of satary, 
expenses, consummation, &c., of the entire year, whatever profits will 
be left, when I (the vendor) will liquidate the principal and interest, 
then I (the vendor) will receive the said money which is deposited, 
with interest at 12 annas per cent. 

Vth Para.—I have sold the mehals for Rs. 11,000 into the hands 
of the purchaser for a term of ten years; after the expiry of the 
term, when I (the vendor) will pay up in one lump sum the principal, 
with interest at 1 per cent., then I will take back the mehals inserted 
in the said dbynamah, 

8th Para,—The profits and losses of the mphals ‘inserted in the said 
bynamah ore in my (the vendof’s) trust ;.the purchaser shall have 
no concern with it. 

9th Para.—Before the epiry of the term ET in the ajtested 
thrarnamah of the purchaser, when I, the vendors i inw one lump sum, 
pay the real value inserted in the obalah, With interest, then I will 
take back those mehials. : 

10th Para,—For th purpose of realizing the ron of the mehals 
inserted in the bynamah, a mohurir will be employed and the said 
mohufir shall yearly adjust the jumma-kerch accoulms to me (the 
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vendr); aud I (the vendor) shall write my acknowledgment on the 


RapnaneNope aforesnid jumma-kurch, the purchaser shall have nothing to do 


ISSER 
v. 
KrreaMOYEBR 
DABEE. 


with the balance of rents, it will be in my hands. 

Wth Para.—-From th® whole of the mehals inserted in the said 
bynamah, if any ‘civil or criminal suit or boundary dispute should 
orise, the ‘expenses of the losses incurred thereby will be in my (the 
vendor’s) responsibility, the purchaser shall have no connection with it. 

12th Para.—Whatever paper out of the description and jumma 
papers of the mehals inusertéd in the said bynamah, I will make over 
to the purchaser in that paper; if I conceal under any excuse, any 
mouzah, or lands, or trees, fruitful or unfruitful, when it is known and 
found out of the said mouzah or lands, &¢., I (vendor) will, without any 
excuse whatever, give into the hands of the purchaser the produce, 
with interest, expended from that time. 

Dated the 10th Chyte 1286 (22ud March 1830), 

Both deeds were registered, and Kalee Persaud was put in pos- 
session of the estates, and remained in possession till his death, 
and he was succeeded in such possession by his heiress the 
respondent. 

No accounts ever were settled or made out. 

On the 29th Jane 1852, the appellant, as the heir of Nundo- 
loll (he was in fact only the heir in reversion, but the tenant for 
life assigned her rights in his favor), sued to recover the property 
on the ground that the debt and interest had been paid off out 
of the rents; he admitted that he had not deposited the mort- 
gage-money, being unable to do so, and the debt being in fact 
wiped off He assumed that no more could be recovered by the 
mortgagee as interest, than the amount of the principal. 

The Principal Sudder Ameen, after going into accounts to 
show that the net yeaply profit received by the mortgagee was 
Rs. 924-6-4, and that 4 deduction*had to be made in respect of 
one mouzah which. for a time had been in the possession of the 
moftgagor’s heireas, proceeded thus :— 

“We have only to determine now how the interest shall be calculated. 
Plaintiff asks for a sum“equal to the principal that may have accumu- 
lated. Defendant contends that the collection was not enough to pay 
the interest fer lonn, agd that he is entitled to interest on the 
loan for the eire period of twenty-nine years. 

Mr, Macpherson, basing his ppinion on the precedents of the Budder 
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Court, states that, ‘in taking the, accounts, interest is, nsa general 


1872 


‘rule, allowed on the payments of both parties. There are two modes, Rapes 


in either of which the accounts may bee mgde up. They may pe 
permitted to run on from the date of the loan to the date of the 
settlement, interest being allowed to the one patty on the whole sum 
lent, and to the other on the sums realized over and above the interest 
to which the mortgagee is entitled, from the date of realization :—or 
the amount collected by the mortgagee in possession may be carried 
first to interest, and after paying that, to the liquidation of the principal, 
the account being closed at the end of each year, and there being 
allowed from year to year only reduced interest on the reduced 
principal’ (1), Mr. Macpherson adds that ‘any agreement made by 


the parties as to t1@& manner of accounting will be enforced, if not in® 


itself illegal’ (2), 

Referring to the contract between the parties, we find it stipulated 
that, ‘ after paying the Government revenue and deducting the expenses, 
the seller shall return the purchase-money with interest, then the 
seller shall receive whatever may lave gathered or accumulated of 
the profits, with interest at the rate of 12 annas per cént.’ 

The account, therefore, should be drawn up in accordance with the 
conditions adopted by the parties—that is, to give plaintiff interest on his 
profits for the entire period, and to give defendants interest for the entire 
period; but the Court is precluded’ by law—s. 6, Regulation XV 
of 1798—from awarding in any case whatever n greater sum for interest 
than the amonont of the principal. Holding therefore, to the original 
stipulation made between the parties, except in so far as it may 
contravene the law, the amounts will be as follows :— 


Due to plaintiff, calculating the profits at Rs. 924-6-4-8 

from 1287 (1830) to 16th Assar 1266 (28th June , 

1859) a. ‘a we = Re, 26,999 14 8 2 
Interest on the profits, from 1287 (1880) to 1254 

(1847), being equal to the principal Rs. 16,639 0 5° 
Interest on the profits from 1265 (1848) a eae 4 


to 1266 (1859) se se me n 4,875 6 10 











. Carried over e” Rs.’ 48,296 4 19 


i ' 
` (1) Macpherson on Mortgages, 204, (2) Macpherson on Mort§ages, 205, 
Sth Ed. 5th Ed, «® 
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Brought over n Ra. 48,214 419 


Rapuasrwopos Deduct for ‘Mohenderpore from 1246 (1839), the date on 


, which the estate ne info Pran Money's possession— 


* Principal eat iii ave ww» Ls, 1,888 7 10 
Intereat ane eon oon ate 99 1,212 6 5 
———--—— Rs, 2,600 12 15° 


Rs. 45,613 8° 4 

Due to defendants— 
Principal ro vee oie Rs. 11,000 © 0 
Interest ees vee wes „» 11,000 0 0 


sce e 


€ 
Rs. 22,000 0 0 











Dne to plaintiff ... ... Rs. 23,613 8 4 


bichon ts gly 





If defendant suffers in consequence, it is her own fault, as she 
might in 1247 (1840), as soon as the term of the contract expired, 
have applied for the foreclosure of the mortgage, instead of suffering it 
to go on for twenty years longer, heedless of the law which barred her 
against claiming interest after the interest had equalled the principal. 

I therefore decree that plaintiff receive possession of the estate 
claimed ; that Kalee Persaud’s heirs, the defendants, pay to plaintiff 
Rs. 23,613-8-4; that he, also receive wasflat from date of suit 
to date of possession, nnd interest from esch ensuing year, with 
interest on the total sum decreed at 1 per cent. per mensem.” 

The case having come on appeal to the High Court, a Division 
Bench (Bayley and Roberts, JJ.), after disposing of a technical 
objection, proceeded thus :— 

“The next question to decide is whether the transaction was a 
mortgage to which the law and rulings of this Court, ns to accounting 
in cases of mortgage, can apply? If this be a mortgage, then the 
argument of defendant, appellant, arising from the contention that it 
is a loan and deposit only, and that repayment by deposit in money isa 
condition precedent to any right accruing to, plaintiff, must fall, and 


efyrther the ealenlation of interest dup, and payment made, must be in 


the manner lid down by this Court for cases of mortgage. 

We think the folowing passage from Macpherson on Mortgage, 
8rd edition, indicates a fair test and guide to the answering the 
question Whether the transaction was a mortgage or not :—“ So long ag 
the nature of a transactinu is naturally such as to stamp it as belonging 
to a part} ‘ular class of mortgage, the mere calling it by a different 
name, ki not transfer if 4o dnother class, In one case, where there 
ka 
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was an absolute sale, but the purchaser gave au thrarnamah with a 
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condition that, if the vendor repaid the purchase-money and Interest RADHABENODE 


by a fixed day, the purchaser would re-comveg the estate to him, it wns 
contended that this was a redeemable sale only, and nota thortgage by 
conditional sale, nor governed by the rules applicable to such mort- 
gages, But the Court held ‘redeemable sales’ and ‘mortgages by 
conditional sales’ were in their nature identical, and merely different 
modes of expressing the same thing, and that therefore a redeemable 
sale could be foreclosed only in the same manner os a mortgage by 
conditional sale” (1). 

Applying this rule to the facts of this case, we have here the 
plaintiff borrowing from defendants Rs. 11,000, and making an absolute 
deed of sale, varied by another ikrar (which is the most commen 


practice in this country for providing an equity of redemption), and. 


making the transaction unmistakeably nothing but a redeemable sale, 
identical with a mortgage. Although there is the expression that the 
Rs. 11,000 be repaid by a deposit of the amount with interest, and the 
profits are to accumulate at interest, until the loan be repaid, and then 
refunded to the borrowers, we look upon this as nothing that can alter 
the essential and substantial character of the transaction—that of a 
redeemable sale. 

Thus, under the facts of this case, and the rule above cited, which 
in our view is applicable to these facts, this transaction is of the 
character of a mortgage, and not, as urged by defendant, in his appeal, 
a loan to be repaid by deposit of cash, and in no way of the character 
of a mortgage. The case must therefore be governed on this point, as 
also in regard to the principle of accounting and crediting payments 
first to interest, by the law and rulings of this Court on these points. 
That law and those rulings are eo clearly laid down in the 8rd edition 
of Macpherson on Mortgage, pp. 248 to 254, aud in respect to the cal- 
culation of interest in pages 248 aad 244, that awe need only refer the 
Principal Sadder Amcen to those passages, and desire him to re-ndjust 


‘the account according to those rules. The realization should r first 


credited to interest, and then the account madè up ‘as laid down in the 
above-cited rules. “ In this account, the defendant to get credit by 
deductions, on account of Mohenderpore, as found to be set apart for 


.the maintenance of both widows.” 


They then remanded the case witl? power to Take a local 


enqui'y as to the value. } 


(1) Macpherson on ERA 40, 5th Ed, 
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1872 Ah application for review having been unsucessful, the heir 
RADHABENODE of the mortgagor DOW — to Her Majesty in Council. 
eee 


RupeAorEE Sir R. Palmer, Q. C., aa Mr. Leith for the appellant.—The 
rules laid down in the passages referred to in Macpherson 

: on Mortgages are variable according to the terms of the contract. 
The express terms of this agreement made it optional with 
the mortgagor after the expiration of ten years to redeem 
on paying principal and interest; and if he claimed his right, ° 
the mortgagee was answerable for profits and interest; and 
as the mortgagor showed that he received more than enough 
to pay the debt, “no tender was necessary. The express terms 
of the agreement point out how the account is to be taken, 
viz., on one hand, the mortgage-debt with interest, which how- 
ever cannot, according to Regulation XV of 1793, exceed 
the principal, on the other hand, the accumulated profits out of 
the rents with interest thereon. The express terms exclude 
the intention of taking the account in the usual way. 


Mr. Doyne for the respondent.—The net profits were not 
equal to the annual interest, and the method proposed would be 
most inequitable. [Their Lordshjps, after hearing Mr. Doyne 
for a short time, said they were in favor of the respondent’s 
contention. ] 


Sir R. Palmer in reply. 


Their Lorpsutps delivered the following judgment :— 
In this case the question admits of being very shortly stated. 
It was this, whether the ordinary rules applicable to mortgages 
expressed in the passage in Mr. Macphersen’s book on Mort- 
gages, referred td by the High Court, do or do not apply to 
the ‘o present casd ?. it was contended that they did not apply to 
e the present case, becapse their application is expressly excluded 
by an agreement between the parties; and if their Lordships 
had come to fis conclusion, they would undoubtedly have given 

effect to that agreement.” 

_ The conggraction of the agreement which is contended for on 
the 2 of the appellant’ is this, that the mortgagee on his 


` 


VOL. X.] _ PRIVY COUNCIL. . 393 


part is entitled to the payment of the principal and of thé? in- 1872 
terest on the debt, but that the payment® of interest which Pian 
properly would accrue, at all events annuelly, carry no intergst ee 
themselves, which no doubt is the ordinary rule. On ‘the other Danse. 
hand it is said that the mortgagor is entitled to call the mort- 
gagee to account for the whole of the annual proceeds of the + 
property less a few expenses of collection, and that each of the 
, snnual payments of the proceeds of the property is chargeable 

with interest; so that, while on the one hand, the mortgagor can 
charge the mortgagee with all the annual proceeds of the estate, 
those annual proceeds carrying interest, the mortgagee on the 
other hand can only charge the mortgagor with the debt and ° 
the interest, the latter not carrying interest, the result of which 
is certainly somewhat extraordinary—that, whereas in this case 
if appears very clear that the mortgaged property was an in- 
sufficient security, and that the proceeds of it fall short by some 
Rs, 400 a year of the interest, nevertheless, after a long period 
of time, the mortgagor, not having paid a farthing of the prin- 
cipal or interest, ig entitled to a large balance on the part.of 
the mortgagee. Of course, the parties might have so agreed if 
they pleased, but their Lordships would be loth to put such a 
construction upon the agreement, unless they were compelled to 
do‘so by very plain words. 

On looking at this agreement, more especially at the 6th and 
10th paragraphs, which have been often referred to, and to the 
precise terms of which it is not necessary to refer again, their 
Lordships on the whole think that these paragraphs and the 
agreement generally, which is drawn by no means clearly, are 
not inconsistent with the supposition that*the parties intended 
that the interest, might be set off*from time to time against the 
` rents and profits, and that the mortgagee was ony to account 
‘ to the mortgagor for any rens and profits and interest on the 
same which he may have received over and above the interest = 
due to him upon the debt. Their Lordships being of opinion 
that that interpretation is not inconsistent with the contract 
according to the best construction they %an give to it, it follows 
that the rule stated by Macpherson in general terms is not 


excluded by the terms of this contr ract.” i 
A-—53 A 
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TBeir Lordships think it right also to say that, even assuming 


gs OAOD the construction which has been contended for on the part of 


aa 


aie own 


DABEE, 


the, appellant, certainlg #n unusual one in documents of this 
kind, their Lordships are not prepared to say that the High 
Court was wrong in determining that such a construction was 
applicable only to the first ten years; and that if the mortgagor 
chose at the expiration of that period to avail himself of the 
Regulations which permit the redemption of mortgages after 
the expiration of the term stipulated for, he must come in under 
the general terms of those Regulations which prescribe the 
equitable conditions required to be satisfied. Their Lordships 
aye also of opinion that Regulation XV of 1793, s. 7, does not 
apply to transactions of this kind. 

Under these circumstances their Lordships will humbly 
advise Hér Majesty that the decision of the Court below ought 
to be affirmed, and this appeal dismissed with costs. 


“ 


Appeal dismissed. 
Agent for appellant: Mr: Barrow. 


Agent for respondent: Mr, Mortimer. 
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Before Mr, Justice Phear and Mr. Justice Ainslie.. 
Iw THA MATTER OF THE Perron or HADJEE ABDOOLLA anb anoruer.” 


Indian Registration Adi Ran: of 1871,) a. 18—Review—Act XXII of 
186], s. 38. 


A District J nee has nq power to review an order passed under s. 78, Act VIII 
of 1871. 


ONE Mussamut Ni oorun died on the 18th i 1871. 
After her dgath, her son-in-law, Reassut Hossein, applied to the 
Sub-Registrar of Gya for registration of a deed of gift, dated 


* Rule Nis No, 46 of 1873, againstean order of the Judge of Gya, dated the 4th 
J oat 1873. 
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19th November 1871, from the deceased in favor of her grand- 
children. Hadjee Abdoolla and Burratee, the heirs according to 
Mahomedan law of Mussamut Nooruf, Sojected to the registra- 
tion of the deed on the ground that it had not been executed by 
Mussamut Noorun. The Sub-Registrar refused to register the 
deed. Reassut Hossein applied to the Judge under s. 73, Act 
VIII of 1871, to establish his right to have the deed registered. 
The Judge, Mr. Taylor, rejected the application on the 
; ground that the execution of the deed was not satisfactorily 
proved. Reassut Hossein applied for a review of this judgment, 
and the then Judge of sla (Mr, Craster) passed the following 
order :— A 

“Ithink the case may be admitted to argument, As a general rule, 
every Court has power to review its own order, and as at present 
advised, I see no reason for believing that this Court has not power to 
review its order in the present case, although no special provision for 
such procedure appears to have been made in the Act under which the 
order was passed. I direct that the case be placed upon the review 
file and be argued.” 


e 
+ 


Mr. Twidale, for Hadjee Abdoolla and Burratee, moved the 
High Court (Phear and Ainslie, JJ.) for, and obtained, a rule 
calling upon Reassut Hossein “ to show cause why the order of 
the Judge admitting the review should not be set aside on the 
ground that it was made without jurisdiction.” 

The rule now came on for hearing. 


Mr. Twidale and Baboo Romesh Chunder Mitter in support of 
the rule. 


Mr. C. Gregory and Moonshé Mahomed Vusoof for Reassut 
Hossein. 

Moonshee Mahomed Y: usoof, i in showing chuse, contended that 
the Judge had jurisdiction to review the qrder passed by him. 
Under s. 38, Act XXIII of 1861, the procedure, as prescribed 
in Act VIII of 1859, is to be followed in all miscellaneous cases. 
S. 376, Act VIII of 1859, applies not 8nly to decrees, but to 
orders also. 8. 76, Act VIII of 1871, lays down that no appeal 

shall lie from an order passed under that sectioa. t there are 
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no é6xpress words in the Act taking away from the Court the 
power to review its*own judgment. S. 26, Act XXIII of 1861, 
expressly takes away the power of review in certain cases. The 
power to review its own qudement is inherent in every Court. 


‘Mr. Twidale, in support of the rule, contended that there was 
no section in Act VIII of 1871 which authorized a Court to 
review its judgment. S. 76 of the Act renders the order final. 
The whole of the procedure of Act VI of 1859 has not been ° 
imported. 


The judgment of the Court was delivered by 


? 
* 


Puerar, J.—We think that in this case the rule must be made 
absolute. The judgment of Mr. Craster in admitting the 
review is very short. He says (reads). 

It appears to me that the Judge has taken an erroneous view 
of the extent of his jurisdiction in this matter. If he were 
right, the consequence would be that, whereas in regular civ l 
suits, in suits before the Collector’s Court upder Act X of 1859, 
and in suite which are dependent upon the provisions of Bengal 
Act VIII of 1869, the procedure for review is strictly laid down 
and limited in respect to the time and the cause, yet in a sum- 
mary case like the present, the Court would be unrestricted in 
every way. It would not be obliged to confine its review to 
matter which was new since the former hearing, or to any of 
those points which are preseribed in the general Civil Procedure 
Code. The Judge might in fact on review hear an appeal from 
the decision of his predecessor upon precisely the same mate- 
rials ag those ‘upon Which his predecessor formed his judgment, 
and he might do this witlrout aty limit, as far as I see, with re- 
gard to time; and again his own decision upon review might be 
reviewed thereafter equally without limit as to time. The con- 
sequence would be shat we should have here a perfectly un- 
restrained system of appeal upon appeal without any sort of 
limitation. «And, indeed, as far as I understand the present case, 
the review which has béen admitted is of the nature of an appeal 
from the judgment of Mr. Taylor. No doubt, every Court has 
,80 far the Jover to review’its own decision as may be necessary 
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for the purpose of making that decision in terms accord with the 
intention of the Court entertained at the*time of passing it: 
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for instance, to correct verbal errors, *oreotherwise to make,the te Parrriox 


formal decree an accurate expression of the judgment which the 
Court intended to pass, But Iam of opinion that an inferior 
Court of limited jurisdiction does not possess the general power 
of reviewing its own decision which the Judge appears to think 
that every Court necessarily does possess. I may say that even 
the Court of Chancery in England, whose powers are as general 
as the powers of a Civil Court well can be, does not exercise the 
power of reviewing its own judgment except when error of law 
is apparent on the face of the judgment, or when new matter,is 
-brought to its notice which could not have been adduced before 
it at the time when the decree was made (1). 

On the whole then it seems to me as I have already said that 
the Zillah Courts have not got the general power of reviewing 
their own judgments which would be necessary in order to support 
the exercise of jurisdiction which the Judge here has affected to 
make. It follows therefore that the admitting of the review was 
in this respect ultra vires, and the rule setting aside the order will 
be made absolute with costs. 

Rule absolute. 


Before Mr. Justice Mitter and Mr. Justice Birch, 


SANTIRAM PANJA awp orguns (Praixtirrs) v. BYOUNT PANJA 
AND OTHERS ( DEFENDANTS).* 


Right of a Shareholder in Land to Measurement— Beng. Act VIII of 1869, 
sa, 25, 37, and 38. , 


_ 


A shareholder in a joint undivided estate cannot bring a suit under s. 37 of Beng. 
Act VIII of 1869 for the measurement of his share. ý 


THIS was a suit for measurement of contain lands under s. 37 
of Beng. Act VIII of 1869. The plaintiffs held their share 


(1) See Perry v. Phelips, W Ves., 178 ; Mitford on Pleading, %0; and Smith’s 
Chancery Practice, 712 and 811. o 


* Specjal Appeal, No. 866 of 1872, from the decres of the Judge of Midnapore, dated the 
14th March 1872, reversing a decree of the AMiditjamal Sudder Munsif p: that district, 
dated the 22nd September 1871, e 
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as patnidars from the original owners of a twelve-anna share of 
a joint undivided estate. The remaining four-anna share was in 
the khas possession of t@e other shareholders. 

The defendants admitted that the plaintiffs were entitled to a 
twelve-anna share in the lands in question, but contended 
that shareholders were net entitled to measure the lands com-. 
prised in their share. The Court of first instance held that the 
plaintiffs were entitled to measure the lands of the mouzah in 
suit, and the defendants were ordered to be present at the time 
of such measurement, and to point out the lands comprised within 
their respective holdings, and a decree was accordingly passed in 
fayor of the plaintiffs with costs. From that decision the 
defendants appealed to the Jadge of the district, and on appeal. 
the Judge held that, as regards the question of a right to measure- 
ment, the case of Moolook Chand Mundul v. Modhoosoodun 
Bachusputty (1) decided that point in favor of the appellants, 
and allowed the appeal with costs. ' 


(1) Before Mr. Justice Loch and Mr. Justice 
= A + ki 


MOOLOOK CHAND MUNDUL AND 
OTHERS (INTERVENORS) v. MODHOO- 
SOODUN BACHUSPULTY (Prarm- 
TIFF).* 


The 80th June 1871. 


Beng. Act VI of 1862, s. 10—Right of a 
Co-sharer to Measuremeni— Act X of 1859, 
& 112—Beng. Act Vill of 1869—Right of 
a Co-sharer lo disirain. 


Mr. C. Gregory and Baboo Debendro 
Narain Bose for the appellanés. 


6 
Baboos Unroda FPershad Bawerjee,™ 


Chunder Madhub Ghose, wad Taruck Nath 
Diti fpr the respondent. 


e 
Tue following judgments were deli- 
yered :— r 


Loom, J.—This was a suit under the 
provisions of 8. lo of Beng. Act Vi of 


1862 for the measurement of an estate in 
which the plaistiff alleges he holds an 
undivided 8-annag share. 

The ryots, whose land it was sought to 
measure and assess, denied that they 
were tenants of the plaintiff, and Prem 
Chand and another intervened claiming 
to be in receipt of rent. 

The first Court laid down two issues: 
lst, whether the plaintiff had been in 
receipt of rents ; and, 2nd, whether Prom 
Chand had been in receipt of rent. 

The Deputy Collector found both 
issues against the plaintiff, but on appeal 
the Jadge reversed the judgment holding 
“that “the intervenor’s plea that his 
ancestors and plaintiff's ancestors made a- 
division or a partition is not even proved, 
nor is the date of such partition even 
given. Such a plea cannot, therefore, be 
entertained. Plaintiff purchased the estate 
in 1269 (1862); and as all parties admit his 
proprietary right to 8-annas share of the 
estate which is held ijmali, and that these 


* Special Appeal, No. 126 of 1871, from a decree of the Additional Judge of Nuddea, 


dated the 21st 
dated the 11th ch 1870. 


+ 


vember 1870, revergng a decree of the Deputy Collector of that distuct, 
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From that decision the plaintiffs appealed to theeHigh Court. 


Baboo Bhoyrub Chunder Banerjee,foy the appellants.—The 
case of Moolook Chand Mundul v. Modhoosoodun Backusputty (1) 


lands form part of the estate and are 
situated within it, plaintiff has a right 
under s, 10 of Beng. Act VI of 1862 
to measure these lands, and a decree is 
given to him accordingly.” 

A special appeal was preferred by the 
tenants, but before the Court entered into 
the case, it was brought to the notice of 
the Judges that a judgment had been 
passed by a Division Bench of this Court, 
E. Jackson and Ainslie, JJ., dated 15th 
May 1871 (a), which contained a con- 
struction ofa. 10 of Beng. Act VI of 1862, 
which, if followed in the present case, 
would necessarily dispose of this appeal. 
The Jadges there held that the applicant 
under this (10th) section must be the pro- 
prietor of the estate, nota shareholder 
only in the proprietary lands; that it 
was not right that such shareholders 
should have separate meashrements ; that 
such proceedings would be productive of 
great annoyance and harassment to the 
tenants on the estate, and that the law 
does not say that any shareholder of an 
estate may apply to the Collector, and 
that looking to the remarkable provisions 
of this section, it should not be extended 
beyond its plain terms, 

A judgment of a Division Bench of this 
Couit, in Shumbhoo Chunder Sadhookhan v. 
Kala Chand Karr (6), per Trevor and 
Campbell, JJ., has been referied to as 
declaring that a shareholder was entitled 


rents of an estate or tenure to makea 
general survey and measnrement of the 
lands comprised in such estate or tenure, 
and to invoke the assistance of the Col- 
lector should the tenant, when duly served 
with notice, fail to attend and point out 
his land; buts. 10 of Beng. Act VI of 
1862 contains provisions not tobe found 
in any section of Act X of 1859. It was 
enacted probably to assist sauction-pur- 
chasers in discovering the lands they hha 
purchased, and the tenants who occupy 
such lands. I+cannot suppose that the 
law ever contemplated that the provisions 
of this section should be made use of, 
unless In very exceptional cases, by land- 
holders who have been for any period in 
quict possession of their estates receiving 
rents from the tenants. 

8.10 of Beng. Act VI of 1862 provides : 
~—‘“ Tf the proprietor of an estate or tenuro 
or other -person entitled to recover the 
rents of an estate or tenure is unable to 
measure the lands comprised in such 
estate or tonure or any part thereof by 
reason that he cannot ascertain who are 
the persons liable to pay rent in respect 
of the lands or any part of the lands 
comprised therein, he may petition the 
Collector, who shall proceed to measure 
the Jands, and to ascertain and record the 
names of the persons in occupation of the 
same ; and on the special application of 
„te proprietor or other person aforesnid, 


to moasure the lands of an estate ; but weesthe Collector “shall proceed to ascertain, 


find that the judgment in that case was 
passed with reference to the provjsions 
of s 26, Act X of 1859, which 
contemplated a different state of things 
from that provided for by s. 10 of Beng. 
Act VI of 1862. 8. 26, Act X of 
1859, is similar in its tering to & 9 of 
Beng. Act VI of 1862 which declares the 
rights of a proprietor of an estate or 
tenure or other peson in icceipt of the 


(a) Post, p. 401, ‘ 


determine, and rpcord the tenures and 
under-tenures, the rates of rent payable 
in respect of stcheldnds, and the persons 
by whom respectively the renta are pay- 
able” The comes the penal clause, 
which is as follows:—“If after due 
enquiry the Collector shgll be unable to 
measure {he land, or to ascertain or record 


sO) ane p. 398. 


(b) 1 W. R, a . 
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on which the judgment of the lower Court is based, and also the 
Saxrmam case of Mahomed Bahadoor Mojoomdar v. Rajah Raj Kishen 


* 
the names of the persons in Grupai of 
the same, or if he shall (in any case in 
which such special application shali have 
been made as aforesaid) be unable to 
ascertain who are the persons having 
tenures or under-tenures in such lands or 
any part thereof, then and in any 
such case he may declare the same to 
have lapsed to the party on whose poti- 
tion he has made the enquiry.” Taking 
these words as they stand, it would fol- 
low that, if the party upon whose petition 
the enquiry was made was the proprietor 
of half an anna share in the estate, the 
whole of the property regarding which 
the enquiry took place would be handed 
over to him. It may be said that only so 
much as is in proportion to his share 
would be made over to him, but the law 
nowhere says so, nor does the law give 
the Collector any authority to enquire 
into,and determine what is the share of 
the petitioner in the estate, but directs 
that in such case the Collector may declare 
the same, t. e the property of which the 
measurement and assessment is sought, 
‘‘to have lapsed to the party on whose 
petition he has made the enquiry,” be 
the right of that party what it may. 

Possibly, if a person’s co-sharers re- 
fused to join in making an application to 
the Collector, they might be made partics 
to tho case, and the measurement, &c., 
proceed in the presence of all parties, and 
so the tenants be preserved from the 
harassment arising frm separkite measure- 


Arai, J.-~The question is whether 
the words “if the proprietor of an es- 
tate or tenure” ins, 10 of Beng. Act VI 
of 1862 are to be read as if they were 
“if any sole proprietor or any one of 
several co-proprietors of an estate or 
tenure,” or whether they simply a sole 
proprietor or entire body of joint proprie- 
tors owning an estate or tenure. 

Loch, J., has pointed out how the 
tenants may be harassed if every 
shareholder of a minute fraction of the 
estate is allowed to have a separate mea- 
surement, and how inconsistent the pro- 
vision in the section in question is with 
the theory that every shareholder can 
separately call on the Collector to measure. 
I would further refer to 8. 112, Act 
X of 1859 (and the corresponding s. 68 of 
Beng. Act VIL of 1869) in which it is 
provided that “no sharer in a joint estate 
or other tenure in which a division of 
the lands has “not been made amongst 
the sharers shall exercise the power of 
distraint otherwise than through a man- 
ager authorised to collect the rents of 
the whole estate or tenare on behalf of all 
the shares in thesame.” The words aged 
in the earlier part of this section are :— 
“Tho zemindar, Jakhirajdar, farmer, or 
other person entitled to reccive rent imme- 
diately from such cultivator, may recover 
the same by distraint and sale of the pro- 
duce of the land on account of which the 
arrear is due.” The words used to describe 
the persons entitled to distrain are in the 


ments being frequently made by the Var igep Singular namber, and are much the same 


ous shareholders. All parties must be 
before the Collector, “and therefore I 
concr in the view takep by E. Jackson 
and Ainslie, JJ., that proceedings, 
under s. 10 of Beng. Act WI of 1862, 
cannot be taken on the application of one 
shareholder in g joint undivided estate. 
Under this view of the law, I ipink this 
special appeal should be decreed, and 
the judgment of the lower Appellate 
Court reversed, and that the snit®ahould 


be dismissed e costs in all Courts. 


in form as those ins. 10 of Beng. Act 
VI of 1862, but the proviso shows that 
they are to be taken as limited to the 


‘owner, farmer, &c., defined lands or to 


the whole of the co-owners of such 
lands acting as one body. And it is 
clear that, if this were not so, the ryot 
might be Infinitely annoyed, aud the 
co-sharers put at a great disadvantage. 
Reading Beng. Act VI of 1862 by the 
light of this section, and it must beremem- 
bered that it is, so far as these measure- 
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Singh (1) on which that Court also relied, are decisions ons. PO of 
Beng. Act VI of 1862, which section corresponds with s. 38 of 


ment sections are concerned, merely an 
extension of g, 26, Act X of 1859, and 
that by s, 21 (Beng. Act VI of 1862), itis 
to be read with and taken as part of the 
earlier Act, I entertain no doubt that 
the proper construction of “estate or 
enue” in 8. 10 is one that limits these 

terms to certain specific lands, the whole 
of the rents of which go to the person 
presenting the petition. 

The provisions of 8.108 of Act X of 
1859 (now s. 64 of Beng. Act VIOI of 
1869) also show clearly that a single share- 
holder’s rights under the Act are by no 
means co-extensive with those of a sole 
proprietor or body of joint proprietors, 
He cannot sell the tenure on which 
the default accrued at all until he has 
proceeded against the moveable property 
of the defaulter and brought it to sale 
(if any be found), and when he does 
gell the tenure, he cannot, sell it under 
s. 105 of Beng. Act VIII of 1865, but 
can only sell rights and interests of the 
defaulter under s. 110 of Act VIU 
of 1869. 

I entertain no doubt that in the 10th 
section of Beng. Act VI of 1862, the 
word “ proprietor” must be read as imply- 
ing the sole proprietor or whole body of 
proprietors of the whole of the land for 
the measurement of which application is 
made, 


(1) Before Mr. Justice E. Jackson and Mr. 
Justice Ainslie. 


MAHOMED BAHADOOR MOJOOMDAR 
AND ANOTHER (DEFENDANTS) v. RAJAH 
RAJ KISHEN SINGH (PLAINTIFF).* 


The 15th May 1871. 


' Beng. Act VI of 1862, s. 10—Rigki of a 
Co-sharer to Measurement. 


a 


6 e e 
Baboos Romesh Churder Mir and Hem 
Chunder Banerjee for the appellants, 


Mr. R, T. Allan and Baboos Unnodaprosad 
Banerjee and Shoshee Bhoosun Sein for 
the respondent, 


THE judgment of the Court was delivered 
by 


JACKSON, J.—I do not agree with the 
Judge in the view he has taken of the 
law, 8.10 of Beng, Act VI of 1862. In 
the first place, I thinkit is most important 
that the applicant to the Collector under 
this section should prove that he “ cannot 
ascertain who are the persons liable to pay 
rent in respect of the lands, or any portion 
of the lands comprised in his estate, and 
that on that account he is entitled to mea- 
sure the lands comprised in his estate.” 
These are the words of the law, and they 
show the state of facts upon which alone 
there can be an application to the Collec- 
tor, and upon which alone the Collector 
can assist the applicant. The Judge 
admits that there was no enquiry 
made to ascertain whether any such 
state of facts existed. One of the ten- 
ants of the estate who objected to the 
application appeared and alleged that 
there was no truth in the averments 
made in the application, and that the ap- 
plicant had long been in possession, and 
could not be in ignorance of the lands 
or tenures comprised in the estate, and 
that the appYication-was only made to 

the tentnts. But still no issue 
was fixed upon the point, and no enquiry 
made regarding if, The result is that 
the Collector had not*jurisdiction to®act 
in the matter, and’ that all the proceed- 
ings must beget aside as invalid, It is 
worthy of remark that some of the 
clauses of the section are penal, and 


* Special Appeal, No. 2482 of 1870, from a decree of the Officiating Judge of Mymen- 
singh, date the 80th August 1870, affirming a glecreg of the' Denny Collector of that 


district, dated the 8ist May 1870, 
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Ben& Act VIII of 1869. “The present suit is brought under s. 37 
of Beng. Act VILP of 1869, the right to measure being given by 
s. 25 of that Act; ‘thgseetwo sections correspond with s. 9 of 
Beng. Act VI of 1862. Bys. 9 of Beng. Act VI of 1862, 
and by ss. 25 and 37 of Beng. Act VIII of 1869, “ every pro- 
prietor” of an estate or tenure has a right to measure and survey 
his estate, and may, under certain circumstances, apply to the 
Court to have that right established, whereas by s. 10 of the former 
Act, and by s. 38 of the latter Act, the only person entitled to 
apply for measurement is “the proprietor.” There is a signi- 
ficant distinction between the wording of ss. 9 and 10 of Beng. 
Act VI of 1862, and ss. 25, 37, and 38 of Beng. Act VIII of 
1869. The case of Shumbhoo Chunder Sadhookhan v. Kala 
Chand Karr (1) has expressly decided that the owner of a 
fractional share of an estate has full power to measure. [Į BIRON, J. 
— That was decided wrth reference to a gantidar.] A fortiori 
a patnidar, who is the owner of a superior tenure, would have 
such aright. [Birca, J.—S. 68 of Beng. Act VIII of 1869 
expressly bars the right of a sharer in a joint estate to distrain 
for rent.] I submit that is in my favor, inasmuch as wherever 
the rights of a shareholder are limited by Beng. Act VIII 
of 1869, they are so limited by express provision. : 


Baboo Jadub Chunder Seal for the respondents.—The mean- 


deprive the ryot of his tenure. It is, the estate,’ not a shareholder only in 
therefore, the more important that no fhe proprietary body. It is not right 
proceedings should be taken ander this thot such shareholders should have se- 
section except in instances where the parate measurements, Such proceedinga 
interference of the Qollectoy is absolute- would be productive of grent annoyance 
ly necessary, and in sugh exceptional and harassment to the tenants in the 
circumstances ag are laid dows@™in mP estate. The daw does not RAY that any 


this section 
¢ 


section. The applicané must first prove 
-Whag steps he has .taken to obtain the 
knowledge of the te@ures in his estate, 
and that he is unable to measure because 
he cannot ascertain them. The appli- 
cant in this case makes general asser- 
tions, but does ot state what steps he 
took to ascertain the tenures and how 
he failed. 

I think that the applicant under 
uat be “ tho proprittor of 


shareholder of an estate may apply to 
the “Collector; and looking, to the re- 
markable provisions of this section, it 
seems to me thatit should not be extend- 
ed beyond its plain terms. 

I would | set aside the Judge’s order 
and dismiss the plaintiff’s application 
with all costs. 


(1) 1 W. B., 58, 64, 


a 
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ing of the word “ proprietor,” 


HIGH. COURT. 


as used in Beng. , Act VI of 


1862, has been defined in Mahomed Bahadoor Mojoomdar v. 
Rajah Raj Kishen Singh (1), in Mbolfok Chand Mundulev, 
Modhoosoodun Bachuspusty (2), and in Shoorendro Mohun Roy v. 
Bhuggobut Churn Gungopadhya (3) A shareholder cannot sue 


(1) Ante, p. 401. 
(2) Ante, p. 398. 
o: (8) Before Mr. Justice Kemp and Mr. 
Justice Glover. 


SHOORENDRO MOHUN ROY awp 
oTHKRS (PLatwrtrrs) vo. BHUGGORUT 
CHURN GUNGOPADHYA AND OTNERS 
(DEFENDANTS). 


The A August 1872. 


Beng, Act VI of 1862, s. 10—Right of a 
Co-sharer to Aleasurement. 


Baboos Sreenath Doss, Shosheebhooson 
Sein, and Girjasunker Mojoomdar for 
the appellants. 


. Baboos Nulit Chunder Set and Issur 
Chunder Chuckerbutly for the respondents. 


Tne judgment of the Court was deli- 
vered by 
. Grover, J.—Theas appeals have been 
heard together, and one decision will 
govern both cases, The matter has boon 
extremely complicated by the action of 
the Courts below, and it is with some 
difficulty that we have been ablo to get 
to the real state of the case. The snit 
is by a 2-annas co-sharer in an estate 
called Rooil, for a measurement of the 
lands under the provisions of s. 10 of 


snit would not lie, ordered the measnre~ 
ment to be made. The Judge on appeal 


confirmed that order, and sent the papers ' 


back that an ameen might be depnted to 
make the measurement. Sometime after- 
wards a different Collector took up the 
case, and expressed a very decided opini- 
on that it ought never to hava been 
brought under Beng. Act VI of 1862 ab 
all ; he ordered however the ameen to go 


out and measure the lands, considering ` 


himself bound, as no doubt he was, under 
the circumstances by the decision of the 
Judge's Court. Theameen thereupon went 
and measured the lands, both parties ob- 
jected to his measurement on various 
grounds, and the Collector gave a decision, 
which was partly in fuvorof each. The 
case then went on uppeal to the Judge, who 
upheld the decision of the Collector, and 
it is against this decision that the present 
appeals are made, The only point neces- 
gary for us to.consider in special appeal 
is the point of law, namely, as to whether 
a co-sharer in. an undivided estate or 
tenme is entitled.to apply under s. 10 
of Beng Act WI of 1862 for a 
mensurement, 2 

We are clearly of opinion that he is 
not so entitled. The words of the sec- 
tion are that “if a proprietor of an 


Beng..Act VI of 1862, his ground of ac- *estate or tenuse or other person entitled 
tion being in accordance with that section “to” tefo the rents of an estato or 
that he wishes to know, and cannot tenure.’ We unfierstand “ proprietor” 
ascertain who are the persons liabfe to to mean either thee sole owner of the 
pay rent in respect of the lands of his estate, or the eorforate body of owners 
estate unless a measurément is made. acting together for that purpose, or any 
The Collector in the first instance, not- person or body of persons having the 
withstanding the objections which were right ta collect the entire rents of the 


made by the opposite party (hat such-a entire estate. There is ‘nothing in the 
° 


+ 
* Speciql Appeals, Nos. 174 and 276 of 1872, from the decrees of the Judge of Daoca, 
dated the 80th September 1871, modifying and affirmifg the decrees of Collector of 


that district, dated the 30th June 1871, , , , . 
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for rent or enhancement of rent, or for a kabuliat without joining 
his co-sharers. [Mrrrnr, J.—That rests on a different principle; 
a shareholder may not have the rights you mention, and yet may 
be well entitled to know the quantity of land which forms his 
estate.| Separate measurements at the instance of each share- 
holder would be harassing to the tenants, | MITTER, J.—Iit is not 
necessary that the tenants should attend at the measurements. | 
The. proper course for a shareholder to pursue is to obtain a, 
partition, and thus become sole proprietor of his share. 


Baboo Bhoyrub Chunder Banerjee in reply.—In the case of 
Moolook Chand Mundul v., Modhoosoodun Bachusputty (1), a 


distinction was drawn between 


cases arising under ss. 9 and 10 


of Beng. Act VI of 1862. Under the circumstances I submit 
that the case ought to be referred toa Full Bench, The plaintiffs 
could not obtain a partition as they are patnidars of a twelve- 


section which entitles a fractional share- 
holder in the property against the wishes 
of the great mass of his co-sharers to 
harass every ryot on the estate by insist- 
ing upon a measurement of the lands. 
The point in question has on more than 
one occasion been decided by Division 
Benches of this Court. In the case of 
Moolook Chand Mundul v. Modhoosoodun 
Bachusputity (1), it has been held that 
the word “ proprietor ” implies the sole 
proprietor or the whole body of proprietors 
of the land for the measurement of which 
application is made: and again in the 
case of Mahomed Bahadoor Mojoomdar v. 


him. Now thisis an estate which has 
been settled for very many years, the 
mehal was measured when it was settled, 
and, a8 observed by the Collector, there 
was a full record of the tenures of the 
estate, so that there could have been no 
difficulty in ascertaining from the thak- 
bust proceedings what were the holdings 
of every particular ryot on the estate. 
In every point of view, therefore, the de- 
cision of the Court below is erroneous. 
It is true that the Judge has not now 
decided the case on this particular point, 
but it is equally true that the objection 
was taken by the objector before him 


Rajah Raj Kishen Singh 2), it was bald from the very beginning of the case, 


that an applicant under s. 10 of Beng. 
Act VI of 1862 must be “ the proprie- 
tor ®f the estate,” dnd not a shareholder 
ouly in the proprietary body. Another 
objection and an equally fatal one to the 
plaintiff’s case would be that a party 
applying for 9 measurement must do 
so because he cannot ascertaig who are 
the persons liable to pay rent to 


% * 


(LÈ Ante, p, 898, 


and it is on'this point that the appeal 
is preferred. 

e reverse the decision of the Courts 
below, and reject the application for 
measurement, ` . 

Special appeal No. 174 will therefore 
be decreed, and special appeal No. 276 
will be dismissed with coats. 


VOL. &.] HIGH COURT. 


+ 

anna share, and the remaining four-anna share is inthe possession 
e œ % 

of the original shareholders, 


ak Cur, adv. vult. 


. The judgment of the Court was delivered by 


MITTER, J.—In this special appeal we think we are bound 
to follow the principle laid down in the decisions in Moolook 
Chand Mundul v. Modhoosoodun Buchusputty (1) and Shoorendro 
Mohun Roy v. Bhuggobut Churn Gungopadhya(2). It has been 
argued that these were cases decided with special reference to the 
provisions of s. 10 of Beng. Act VI of 1862 ands. 38 of Beng. 
Act VIII of 1869. But the principle of those decisions appears 


to be equally applicable to a case like the present, which is- 


brought under s. 37 of the last mentioned Act, The same words 
“ proprietor of the estate or tenure” which occur in s. 38 of 
Beng. Act VI of 1862 also occur in s. 25 of Beng. Act VIIT 
of 1869; and as it is by s. 25 that the right to measure 
referred to in s. 37,18 to be determined, the distinction relied 
upon by the appellants must necessarily fall to the ground. 

We reject the special appeal with coats. 


` Appeal dismissed, 
(1) Ante, p. 398. (2) Arte, p 403, 
4 
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NOGENDER CHUNDER GHOSE anp anorser (Prarntirrs) v. MAHO- 
MED ESOF anp ormers (DEFENDANTS), 


[On appeal from the High Court of Judicature at Fort William in Bengal] , 
Alluvion— Diluvion—Accretion—Regulation XI of 1826, s. 4 (1). 


Where a chur formed in the middle of ariver, and was gettled with A, and by the 
recession of the river new land appeared, which was really adeposit on the ancient 
sit@ of B.'s land though adhering to the char, it was held to be B’s land. 

The first rule established by 8, 4, Regulation XI of 1825, does not apparenthy 
contemplate land other than that commonly known as alluvion, viz., land gained by 
gradual and imperceptible accretion, the incrementum latens of the civil law. There 
is no express provision in the Regulation for the case of land which has been lost to 
the original proprietor by the encroachment of the sea or a river, and which, after 
diluviation, re-appearson the recession of the sea or river, aud there is nothing to 


(1) Reg. XI of 1825, s. 4. First— Nor, if annexed to a subordinate tenure, 
“ When land may be gained by gradual held under a sfperior Jandholder shall 
accession whether from the recess of a the under-tenant whether a khood-kast 
river, or of the sea, it shall be consi- ryot holding a maurasi istemrareo 
dered an increment to the tenure of the tenure st a fixed rate of ient per beegha, 
person to whose land or estate it is thus or any other description of under-tenant 
annexed, whether such land or estate be liable by his engagements, or by esta- 
held immediately from Government, by blished usage to an increase of rent for 
a xemindar, or other superior landholder, the land annexed to his tenure by allu- 
or as a subordinate tenure, by any de- vion, be considered exempt from the pay- 
scription of under-tenant whatever. Pro- ment of any increase of rent to whieh he 
vided that the increment of land thus may be justly liable.” 
obtained shall not entitle the person in “ Fifth—In all other cases, viz. im all 
possession of the estate or tenure to cases of claims and disputes reapecting 
which the land may*be ann&xed, to a Jand gained by alluvion—or by derelic- 
right of property or Permanent ace ebenlio™ of a river or the sea—vwhich are not 
therein beyond that possessed y bim = gpecifically provided for by the rules con- 
in the estate or tenure to which the tained in this Regulation, the Courts of 
land thay ‘be annexed, and, shall notin J ustice in deciding upon such claims and 
any case be understood! to exempt the disputes shall be guided by the best 
holder of it from the payment to Gov- evidence they may be able to obtain of 
ernment of any assessment for the pub- established local usage, if there be any 
lic revenue, to Fhich it may be liable applicable to the case, or if not by general 
under the provisions of Regulation II of principles of “equity and justice.” 

1819, or of any other Regulation in force, 


* Present :— Ricnr Hos'sLæ $re Vases Couyite, SIR R. PAILLIMORS, AND 
_ Sie M., Suta, 
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take away or destroy the original proprietor’s right; snch a cage is to bo detéfmined 
by the general principles of equity and justice under the Sth rule’contained in s. 4. 
A title founded on the original ownership and identification of land reappearing 
is to be confined primd facie to the re-formation oft th@t site. 
The cases of Mussamut Imam Bandi vy. Hurgovind Ghose (1), Lopes v. Maddan- 
mohan Thakur (2), and Eckowri Sing v. Hiralal Seal (3), commented on. 


Tars was an appeal from two decisions of the High Court 
(Kemp and Seton-Karr, JJ.) at Calcutta, the first dated Ist 
December 1865, and the other (on review) dated lst April 1867, 
reversing a decision of the Judge of Chittagong dated the 11th 
June 1863. 

The facts of the case were as follows :— 

' The navigable tidal river Kurnafoolee is one of those great 
rivers of India, whose volume of water and rapidity of current 
at certain times overflow, inundate, and carry away extensive 
tracts of surface soil; and at other times recede from, or form 
deposits of soil on the original sites of the land so inundated. 
That river running north and south, separated the zemin- 
dary of Anundonarain Ghose, now represented by the appel- 
lants, which was on, the eastern bank, within the jurisdictior of 
Thannah ‘Potea, from the estate of the respondents, sometimes 
called Mouzah Bakolea, which was on the opposite and western 
bank, within the jurisdiction of another thannah called Sohur. 

In the year 1837, the Mouzahs Kalagaon, Chukra, and 
Lakhera, forming part of the said zemindary, were surveyed 
and measured by the Government Deputy Collector of the 
zillah, and were divided into dags, which were respectively 
distinguished by numbers, and in the year 1839 Mouzah Bakolea 
was also surveyed and measured, and divided into dags, distin- 
guished respectively by numbeys. 

In June 1847, settlements Were me by the Collector on i 
part of the Government, as zemindar, with the then proprietors 
of the said Talook of Bakoles of two churs Dukhin and Dur- 
meean, which had been thrown up in the river. The former 
chur was stated to contain 22 drones, 10-18-1-1 of land, the 
jumma being Rs, 20026-6 ; the latter chur was statéd to contain 

© 

(1) 4 Moore’s I. A., 403. (Q 2B. L. R, P.C,4; 8. C, 12 


. (2) 58. LR, 521; 8. C., 13 Moore’s Moorgs L A. 136, 
`I A., 467. , 
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1272 __16 drones, 18-2-1 of land, the jumma of the same being 
srugenpen « Ra, 212-7-7, 7 
oe Subsequently to tke «measurements in 1837, the greater 


Manon part of the surface land of the three mouzahs, part of the 


appellants’ zemindary, became diluviated by the river; but 
afterwards a re-formation of land took place upon the original 
site, there remaining between the newly-formed land and the ori- 
ginal lands which remained intact, only a little kkal, called the 
Bowal khalee, which it appeared became dry during the lowest 
ebb-tide, and was easily fordable by men and animals, and which 
extended over the land of some of the dags of these mouzahs, 

„In the year 1848, Anundonarain (those presented a petition 
to the Collector of the zillah, stating (amongst other things) 
that a large amount of the lands of Mouzah Kolagaon had 
been diluviated or washed away by the river, and praying 
on that account that other lands might be annexed to his 
zemindary, but no steps were taken on that petition. 

In 1852 the Durmeean Chur had become entirely diluviated 

and Government settled with the respondents another chur which 
had formed opposite the plaintiff’s zemindary. 
_ Before 1854 the river had thrown up some other land towarda 
its eastern shore, and in that year disputes arose between the 
respective proprietors of lands in the vicinity, as to the right of 
possession to that land which formed the property, now the sub- 
ject of the suit, on which grass had begun to grow; and, on in- 
quiry, the Magistrate found that no one had, up to the date of the 
inquiry, been in actual possession of the same, and an order was 
made that the said lands should be attached, and that the party 
entitled to the péssession should obtain a settlement thereof from 
the Collector. ee aes 

No claim being Made by the Government to these chur lands, 
petitions were præented to the Magistrate under Act IV of 
1840, by sixteen parties claiming the lands. 

The Magistrate directed the darogah to make a personal 
investigation’and draw out a map of the docality, and to report 
thereon, which he did; & copy of the map is opposite marked 
No. 43. 

_ In his report (after sid to a portion A, as to which, a 
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Mouĝah Khijirpore, and to the Durmeean Chur (intervening chur) marked 


D, settled with Mahomed Esof Chowdhry and othera; and that the 
disputed new Chur B has beep formed by alluvion as accretion to the chur 
marked C, settled with the said Mahomed Esof and others. Both the 
churs marked A and B are in dispute. The said disputed new alluvial 
churs marked A and B, almost all the petitioners allege to be formed 
by alluvion after diluvion of the original diluviated lands belonging to 
them, and in their possession respectively, and that they are accretions 
to their respective lands, and they have claimed possession thereof. 
The darogah has written in his report that the lands belonging to 
the proprietors Baboo Horo Chunder Roy, the first petitioner, and 
Oomah Churn Roy, and others, which were diluviated on the west 
of the formerly diluviated lands, and the recently formed alluvial lands 
of the said Abdool Mujeed, have been re-formed by alluvion in the 
said chur marked A. But whose original lands were diluviated, and 
whoge the new disputed chur was formed by alluvion, it is difficult to 
prove; and that matter cannot be enquired into and decided in a 
summary manner. ‘The disputed chur has been newly formed by 
alluvion ; grass only has just commenced to grow thereupon. During 
the, flood-tide both the churs are immersed under water. It is not 
possible that anybody had previous possession thereof. Therefore, 
when there is no certainty of the previous possession in the disputed 
estate, according to the custom of the country, and the purport of 
s. 5, Act IV of 1840, it is proper to keep the disputed chur in 
the possession of those persons, portions of the original lands held by 
whom have been diluviated, and have been re-formed by alluvion, 
accreting to the remaining original lands in their possession. From a 
perusal of the darogah’s report and the map, it appears that the first 
petitioner, Baboo Horo Chunder Roy, and the seventh petitioner, 
Mahomed Soreef, have ng original lands held by them adjoining the 
said chur. And “between Mouzale Kolagaon, belonging to and held 


by the fifth petitioner Gtindochunder Ghose and Mussamut , 


Noberangeny, and the new alluvial chur marked B, there is the old 
Kurnafoolee river, end it also appears that there is deep water in it, 
that balam boats can easily pass by it. It is not in any way probable 
that the said chur is an accretion to the lands in their possession. 
The chur matked B is a clear accretion to the chur marked C, held 
by and settled with the fo&rth petitioners, Mahomed Esof and others, 
and therefore the fourth etfs are alone entitled to the pogsession 
of the said chur. Hence it Pao) to keep the said disputed new 
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hur marked A in the possession of those persons, the original*lands 
held by whom in Mouzeh Khijirpore having bgen dildviated, it has 
accreted, by alluvion to the existing original lands held by them, and 
to the chur marked D ; dnd that the disputed chur marked B, being 
an accretion to the chur marked O, in the possession of the fourth peti- 
tioners, it is proper to keep it in their possession.” 

Mr, Fagan, having been appointed Receiver of the zemindary 
of Anundonarain Ghose, disapproving of the finding of the Magis- 
trate, instituted a regular suit for the recovery of the lands in 
May 1861. 


The plaint in this suit was filed on the 3rd of May 1861, 
and purported to be a “ claim to obtain possession” of 71 drones 
of land. It did not suggest that the appellants ever had 
possession of the land, but charged that the respondents 
had resisted possession being taken by the appellants in the 
year 1853, and had since continued in possession. It stated 
that the land in dispute was separated from the rest of the 
appellants’ estate by a channel of the river, fordable only 
during low tide. , i 

The respondents other than the Government by their writ- 
ten statement claimed the land in dispute to be an accretion to 
the chur on the south of. Bakolea, settled with them by the 
Government in 1847, and since then occupied by them. They 
charged also that the channel of the river between the land in 
dispute and the appellants’ estate was deep enough at ebb-tide 
in all seasons of the year for large laden boats to ply in it. 
They further charged that the appellants had never been in 
possession of any part of the land in dispute. 


The Government put in thet written gtatement by way of 
answer supporting ‘the respondents’ case. 

On the 65th August 1861, the Principal pudder Ameen 
directed Moonshee Ashanoollah an ameen? to make a local 
enquiry. On the 28th December the atheen sent ina report, 
together with a map, which are sufficiently referred to in their 
Lordships’ judgment.” 

The suit being transferred from ¢he ‘Court of the said Prin- 
cipal Sudder Ameen to that of. th Zillah Judge, the latter 
ordered an ameen called (Guggun Chunder Dutt to make 
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another investigation. He also made a map marked (No. 20) anda 
report, which are sufficiently noticed in their Lordships’ judgment. 

The Judge having dipmigsed the case as barred by limitation, 
the suit ws on appeal remanded for trial, and the Judge directed 
an enquiry by another ameen, Gour Mohun Biswas. He also 
made a map (No. 29) and a report, which are sufficiently noticed 
in their Lordships’ judgment, 

The Judge held that the suit was not barred by limitation, 
and on the merits proceeded as follows:— ` 

“The local investigation, and the reports filed by both the 
ameens, show clearly that the land in suit is a formation on the ori- 
ginal site of the plaintiffs estate, which was washed away by the action 
of the river. The defendant pleads that the land in suit is divided 
from the main-land by a navigable river, but this is mot the case. 
The reports of the ameens, and the evidence of the witnesses, show 
that the Kurnafoolee river runs to the north of the land in suit, and 
that to the south of it, between it and the main-land, there is khal, or 
channel, which, though navigable for good-sized boats at high water, 
is fordable during low water. The witnesses also who have been 
sunimoned on the part of the defendant state that at ebb-tide there is 
very little water init. Mouzah Bakolea is on the north of the river. 
The land settled with the defendants in 1847 was entirely washed 
away, and this is shown by the defendant's own petition to the Collec- 
tor, praying for remission of revenue on that account. The land in 
suit is a formation on the south side of the river, and contiguous 
to the plaintiffs estate. The report of the darogah, and the pro- 
ceedings of the Magistrate inthe Act IV case, show that the land 
was quite a recent formation ; there is no proof that the land forms a 
part of, or an accretion to, the defendant’s estate. The defendants also 
plead that the ameen hds not taken into consideration the quantity of 
land which has been ‘suf, away simce the institution of the suit. 
This, however, didnot form a part of the ameen’s instructions ; he 
wa gmerely direeted to make out the da¥s appertaining to the estate 
of Dukhin Chur, and report whether any portion of jt fell on the land in 
suit; his starting-point “is not objected to, and in no way could any of 
the dags fall, on the land in suit, The land in suit is clearly a for- 
mation on the original sitg of plaintiffs estate, and is connected with 
it, and the plaintiff is therefore gntitled to be placed in possession. A 
‘decree is given in favor gf tho plaintiff against Mahomed Esof, 
Ahmed Ally, Asgur Ally, Enaet Ap Amjud Ally, Dewan Bibee, 
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and Alluminessa, who will pay the costs of the plaintiff, as well as 
those of the Collector. They will also pay thé plaintiff's costs in the 
appeal to the High Court, namely, the pleader’s fees.” 

On appeal to the High Court, a Division Bench (Kemp ona 
Seton-Karr, JJ.), reversed that decision. The learned Judges, 
after referring to some objections taken in consequence of certain 
mistranslations, proceeded to refer to the report of the last 
Ameen, not however alluding to the former investigations. 

“The report of the ameen is certainly against the defendants. It 
shows that the ameen found, from the papers filed by both parties, 
that, on measurement, the land claimed would not fall within, or be a 
continuation of the dags of the defendants. This is one point much 
relied on by the plaintiff, whose pleader argues that, if the defendants 
failed in identifying and measuring the land, the same, by position 
and by law, must belong to the plaintiff's estate. 

“ We think, however, that the report of the ameen not only is incon- 
clusive, but that it is outweighed by other evidence and by the pro- 
babilities of the case. Unless the ameen took a correct starting- 
point, of which we cannot be sure, his measurement could not be 
relied upon, and the decision of the Magistrate in.1854, which retaihed 
the defendants in possession, discloses a state of things wholly incom- 
patible with the version now given by the plaintiff. 

“The Magistrates decision shows that no less than fifteen people 


were contending for the chur; that the chur was submerged at 


high water, and that large boats could ply at and near the place. 
The Magistrate ruled that the land in dispute was an accretion to 
what had been settled with the defendant, and retained him in posses- 


sion under s. 6 of Act IV of 1840, which, in this view of the case, he 


had a perfect legal right to do. 

“This state of things, as found by the Magfstrate in a very careful 
decision, is wholly opposed to the claim noyset up by the plaintiff; 
and we observe that he slept for seven years over the adverse de- 
cision. In that time, judging’ from the map filed by ¢he ameen, eom- 
pared with that of the Magistrate, the river Kurnafoolee, to the south 
and east of the disputed place, must have silted up, or decreased in 
volume. 

& The probabilities of the case are, moreover, wholly against the plain- 
tif. If the chur settled with the defendants in 1847 had wholly 
diluviated, whence did defendant get, hig starting-point in 1853-54; 
and how did he manage to — footing on a chur which is now 
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claimed as an accretion to plaintiff’s parent estate, and of which the 
plaintiff was in thatview the most likely person, from his position, 
advantages, and opportunjtieg, to gain possession ? 

“On the*whole, we are of opinion, not only that the plaintiff has failed 


to make out his title, but that the weight of the evidence proves the 


legal title, as well as the possession, to-be with the defendant; and 
we decree the appeal with all the costs, including those of the 
Government.” 

‘An application having been made for a review, the same 
Judges on the Ist April 1867 dismissed the application but 
without costs. The following is their judgment which was 
delivered by 


SETON-KARR, J.—This case was originally decided by us on the Ist 
of December 1865. The case had been previously remanded by a Divi- 
sions! Bench on the 22nd of June 1864, when a plea of limita- 
tion successfully urged by the defendants, in the lower Court, was over- 


“ruled. The Judge, on remand, gave the plaintiff a decree, and we 


reversed the decision on tho date mentioned, holding that the plaintiff 
hal not made out hia main contention ; that the lands were a re-forma- 
tion and accretion to his original estate; that two churs had been settled 
with the defendants by Government as far ‘back as 1847 ; and that one 
of them certainly had never wholly diluviated ; and that the plaintiff had 


‘not made out a case to disturb the possession awarded by the Magistrate 


in 1854, or one which showed a better title. 

The case has now been fully argued in review by Mr. Doyne for the 
plaintiffs, after notice to the successfal defendants, and Mr. Doyne 
relies mainly on three decisions of Division Benches, Wise v. Ameerun- 
nissa Khatoon(1), Wise v. Moulvie Abdool Ali (2), and Kowar Poresh 
Narain Roy v. Watson’& Co. (8), as well as on the disclosures made 
by the record, which, as bp contenda, show clearly that no orginal lands 
remained to the defendants, to which, at the time the Magistrate’s pos- 
goseory award, the lands now in contention could, by any possibility, be 
accretions. 3 

The point as put by Mr. Doyne on the application for review, on 
which poing the successful defendants were again summoned is 
this :— That even if the lands now in dispufe originally appeared in 


rd 
(1) 2 W. R., 34. A, . (8) 5 W. B., 288. ° 
(2) Id, 127. ; } 
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d 
the shape of an island, as contended for by the defendants, atill, according 1872 
to the precedents of this Court (quoted above), the legal title belongs Nocaxpen 
to your petitioner, inasmuch as Government declined to assert its title Chee 
thereto, until a new survey, and in the interval the lands have become — araroxeD 
an accretion to the petitioner’s estate.” r. 
Mr. Doyne also contends that the Court was wrong to express doubts : 
as to the correctness of the starting point taken by the ameen, inas- 
much as no such doubts were stated by the defendants in their objec- 
* tions to the ameen’s repors. 
On the other hand Kishen Succa Mookerjee has contended for the 
correctness of the Court’s decision of December 1865, and has urged 
that-the lands are, in a great measure, an accretion to Dukhin Chur à 
which has never been washed away ; that Government had asserted ifs 
right and had made s settlement with the defendant which still sub- 
sists, and that the rulings quoted, owing to the difference of circum- 
stances, cannot apply. 
Those rulings, Wise v. Amecrunnissa Khatoon (1) and Wise v. Moul- 
vie Abdool Ali (2), lay it down that, if a chur be surrounded by water 
fordable at any point, the owner of the land to which the chur adjoins, 
has a prima facie title to it under cl. 3, 9.4 of Regulation XI’of 
1805, and also that the status of the land at the time of the 
re-survey, and not that on the first formation, is to be looked to under 
Act IX of 1847. It is also ruled in those two cases that, if the land 
attaches to the estate of a riparian proprietor, his opponent cannot retain’ 
the same unless he oan show a better title than Act IV of 1840. 
The same doctrine is laid down in the case of Kowar Poresh Narain 
Roy v. Watson & Co. (8), but it is to be noted that, in all these cases, 
Goveroment did not claim the land thrown up, and did not take posses- 
sion of it as an island. 
The documents, which in the courge of reviéw have been most dwelt 


on, are— ü ~’ 

1. The map of the imeen made in this arani the map of the 
darogah on which the Magistrate based his award, . . 

2. The petition of the plaintiff of 28th of February 1853. . 


8. The petition of the defendant of the i6ih of Aughran 1914 
Mughee, or lst of December 1852. 
4, The report of the Deputy Collector of the 9th of December 1852. 
< 


(1) 2 W R., 34. (33 SAY. R., 283, 
(2) Id., 127. 
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- We think it clearly proved, from the record, that the Government 


settled four churs with’ the defendants, viz. :— 

° Bakolea, ata jumma of ... Rs. 686 4 0 
Dakhin, atadittoof ... » 200 6 6 
Jungolea, atadittoof ... » 67 10 O 
Durmeeani, ataditto of ... ig: Cele: 


. We think it also clear from the proceedings of December 1852 that 
only one chur had entirely dilaviated, viz, Durmeeani, and that, 
as a compensation, Government settled another chur, called Lami or 
Lamchi, with the defendants: this chur having formed somewhere in the 
same locality. The petition of the plaintiffs of February 1858, if any- 
thing, rather supports the defendants’ case. Wo think it further indis- 
putable that Dukhin Chur never diluviated, and that it is the chur 
without a name, marked C, in the darogah’s map. A comparison of 
this map with the ameens’s map leaves no reasouable doubt of this fact 
in our minds, We also think the map of the darogah a very clear and 
well-drawn map, and that by D he meant, not the old durmeeani chur, 
but the chur which had formed on its site or in its neighbourhood, 

It is also clear that the claim of the plaintiff was not urged in the 
lower Court or before us on the last occasion ig the exact shape in 
which it is now presented to us, though there are words in the plaint 
which, it is possible to argue, may cover the claim as now shaped, 

Wo are not disposed to impugn the correctness of the principles laid 


"down in the rulings of the Divisional Benches already quoted, but the 


question will still remain whether the facts disclosed in this suit are 
such that those rulings can fairly apply. It is indisputable in oar opi- 
nion that Government did assert its claim to both Durmeeani and Dukhin 
Chara, and that the latter has never been washed away, and we are not 
shown that there has been any re-survey. In this state of things then, 
the rulings quoted by Mr. payne do not seem to apply. In those 
rulings the Government appeared either to have waived or neglected 
its rights or not to pave ceded them to the parties. In the present 
case the Government distinctly settled abintervals four chura with the. 
defendants, and gavo them a compensation for one chur, and one chur 
only, which afterwards diluviated. 

‘Then the present claim of the plaintiff, at least his claim in the shape 
now asserted, seems to me a new claim altégether. In his plaint he 
gave the chur no name in *partigular, but desoribed it as an accretion to 


‘three villages of his estuteyand he distinctly pleaded resistance to his 


possession and collusion between “Te defendants, and re-formation 
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of a chur on the original site thereof adjoining to hig own original 
lands, I think it extremely questionable whethér his claim, as put on 
review, is really covered by the pleas taker in dis plaint ; and if thig be 
the case, I do not think that, at this late stage of the proceedings, he 
should be permitted to vary his ground of action, and to claim the 
benefit of certain decisions of our Court, the circumstances of which do 
not exactly apply to or tally with the case before us. 

As to what is said of the ameen’s report, it appears that no less 
*than three ameens have gone to the spot, and that they have been 
unable to give any such conclusive report as would warrant a Court of 
Justice in giving away a large tract of land, and depriving the defendants 
of their possession. A Court is bound itself to see whether an ameen’s 
report is in all respects reliable, before it can use if as a main grourfl 
for disturbing long possession. 

The plaintiff, after the unfavorable award of the Magistrate in 1854, 
took seven years to brood over his case and to come into Court. 

I think that, on this case as put, he was bound to prove distinctly his 
allegations of dispossession and obstruction by the defendants and of 
re-formation of a chur on a site adjoining his own lands. These alle- 
gations I do not thinkehe has proved, and therefore, whatever maye be 
the exact state of the chur or of the water surrounding it at the present 
time, I question whether under his form of action and under all the 
circumstances of the case, he is in a position to derive any benefit from 
the rulings of the Divisional Benches on this much-controverted subject 
of accretion, the correctness of which rulings in those instances and 
applied to those facts, I do not impugn. 

In this view of the case, I think that our decision of December 1865, 
dismissing the claim as not made out, has not been shown to be wrong 
or illegal, and I would allow it to stand unaltered, dismissing the re- 


view but without costs. . 
The sons of Anundonarain* Ghose appealed against this 
decision to Her Majesty in Council, ii . 


Sir R. Palmer,Q.C., and Mr. Leith, for the Appellants, contended 
that the decision of the Zillah Judge was right, inasmuch’ as the 
land was clearly a formation on the original site of the plaintiffs’ 
zemindary, and no patt of the land settled with the defendants 
in 1847 was connected with the lgpd fh dispute. They com- 
mented upon the High Court havigg entirely overlooked the 
findings of the first ameens, and argued that the defendants having 
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1872  basdd their claim upon the land forming an increment under 

p Sr Regulation XI of 1825, 8.4, cl. 1, had altogether failed to prove it, 

Gmo and that the appellanty’ cgse had been proved according to the 
MAHOMED principles"laid down in the 5th clause of that section. 

Esor. 

° The following cases were cited— Wise v. Ameerunnissa Kha- 

toon (1), Wise v. Moulvie Abdool Ali (2), Kowar Poresh Narain 

Roy v. Watson & Co. (3), Mussamut Imam Bandi v. Hurgovind 


Ghose (4), and Lopez v. Madanmohan Thakur (5). 


Mr. Forsyth, Q.C., and Mr. Pontifex, for the Government, con- 
tended that the land being in the possession of the defendants, the 
appellants must recover on the strength of their own title, and 
not on any deficiency in proof by the defendants, but that, besides, 
it was clear that the lands in question were an accretion to the 
Dukhin Chur settled with them by the Government in 1847. 
As to the cases relied on, the decision in Lopez v. Madanmohan 
Thakur (5) must be carefully considered, and the principles 
there laid down not extended. The decision conflicted with that 
of Echowri Sing v. Hiralal Seal (6), and that case appeared 

_ to have been overlooked. Where there has been diluviation into 
a navigable river, the land is lost to the proprietor, and this prin- 
ciple is adopted ‘in similar cases in America, where the rivers are 

.of the same nature; Houk on Navigable Rivers, s. 250. 


Sir R. Palmer in reply. 
Their Lonpsui1ps delivered the following judgment :— 


The subject-mattes in dispute on this appeal is a portion of 
chur land thrown up by the Kirpafoolee, a r navigable and tidal 
river in the district of Chittagong. 

*The appellants are the representatives of one Anundonarain 
Ghose, and, as stich, are the zemindars of Turruff Tej Sing, 
situate on the eastern shore of the river. Their estate appears 


d 
(1) 2 W. RB., 34. ae (5) 5B. L. R., 521; 8, C, 13 Moore’s 
(2) Id, 127. æ LA, 467. 
(3) 5 W. R., 283. e. (6) 2 B.L R, P.O, 458 C., 12 
(4) 4 Moore’s I. A, 403. © ° Moore’s L A., 136. 
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to have been, in 1837, the subject of a careful Government 
revenue survey, and, as then surveyed and settled, comprehended 
three mouzahs, named Kalagaon, Chukya, end Lakhera, of which 
the chittahs or measurement-papers made on the oécasion of that 
survey are set forth in the record. 

The respondents, other than the Collector,—so far as it is 
necessary to notice them—are the co-sharers in an estate known 
as Talook Koreban Ally, and situate on the western shore or 

“bank of the river. That estate was algo surveyed and measured 
in or about the year 1839, and the chittas of one of the villages 
included in it, Bakolea, is set forth in the record. 

These parties, though made respondents, have not appeared 
on the appeal, which has been therefore heard against them ez 
parte. Their title however has been fully ari ably supported 
by the learned Counsel for the Government which is in the same 
interest with them. 

From what has been stated, it appears that the estates of the 
appellants, and these talookdars, whom it will be convenient to 
call the respondents, speaking of the Government, whenever 
it is necessary to do so, as the Government, were, as origin- 
ally measured and settled, bounded and separated by the 
Kurnafoolee. 

Sometime before 1847, that river threw up in its main and 
navigable channel certain islands or churs, of which it is only 
necessary to specify two, viz., Chur Durmeean and Chur Dukhin. 
A. settlement of these was made by Government with the re- 
spondents in 1847; the revenue assessed on Chur Dukhin being 
Rs. 200-6-6. Anundonarain Ghose is said to have presented at 
least one petition complaining of this proceeding’ but, for the 
purposes of this litigation, it mfist be assumed that the churs in 
question were the property of Government, “and were duly 
granted to and settled withé “the respondents. And it appears 
from some of the proceedings, that they were treated as appur- 
tenant to Mouzah Bakolea. 

Before the end of 1852, the river had swept away the whole 
of Chur Durmeean, but had formed, another low chur in the 
vicinity of its site. Nor is there NOW if there ever was, any 
question that this, which was Rnown as Limi or Lamchi Ghar; 
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was” settled by Government with the respondents in lieu of 
Chur Durmeean i December 1852. 

Besides this latter chur, however, the river had before 1854 
thrown uf a considerable quantity of other chur land towards its 
eastern shore. This included the land now in dispute, or so 
much of it as was then above water. The record shows that 
Government determined to make no claim to this under Act IX 
of 1847 as an island thrown up in a large and navigable river, 
but that, having been claimed by several of the proprietors in® 
the neighbourhood, it was, in order to prevent affrays, attached 
by the Collector until the right of possession should be deter- 
mined, and thereupon became the subject of a proceeding under 
"Act IV of 1840 before the Magistrate who had to adjudicate on 
the prima facie right to possession between no less than sixteen 
different claimants. That officer began by directing the daro- 
gah to make a local investigation and cause a map to be prepared. 
The result of this was the darogah’s map No. 43, which is in 
evidence, and his report of the record. This map shows 
four principal churs on the eastern side of the then main chan- 
nel of the river, A, B, C, and D. Of these A and B are 
colored green, and represent the land then in dispute, C and 
D are colored yellow, and are treated as churs not in dispute 
which had been settled with the respondents. D, their Lord- 
ships believe, is admitted to be the Lamchi Chur. Whether C 
is oris not the Dakhin Chur, or whatever remained of that 
chur, is still matter of dispute. But it is perfectly clear that it 
was, In 1854, treated as chur land which had been settled with 
the respondents, and was then in their undisputed possession. 

A was divided info several portions, and the result of the 
Magistrate’s proceefing was te award possession of these to 
different claimants; Grindochunder Ghose and Sreemutty 
Neberungény “Dpssee, who then, as tuanagers or otherwise, repre- 
sented the estate of Anundonarain Ghose, getting part, and the 
respondents getting the larger portion lying to the west of the 
old channet of the river which was adherent to their settled Chur 
D. It is, however, unnecessary to pursue this part of the case, 
since the title to no part ofA i is now in dispute. B was claimed 
by those who then i a the appellants’ estate as a "re-form- 
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ation on the site of that part of their Mouzah Kalagaon, which 
had been previously diluviated, or washed ayay by the river. It 
was claimed by the respondents as formed by “alluvion on the 
east of the Dukhin Chur, within the ‘chuckbund wecorded in 
their decree of the Appellate Court.” The darogah found that 
Chur B was an accretion to the chur marked C, which had been 
settled with the respondents, But he also found that it had 
been formed by alluvion in the place where the lands of Mouzah 
Kalagaon, belonging to the appellant’s zemindary, were formerly 
broken; and that during the ebb-tide men could walk on foot 
from the said mouzah to the said chur. The Magistrate’s pro- 
ceeding shows how that officer dealt with the question 
of possession. He seems to have considered that the disputéd 
churs, being still under water at flood-tide, could not have been 
effectually in the possession of any of the parties; that claims 
founded on re-formation upon a site capable of identification 
could not be tried in any but a regular civil suit, and that the 
adherence of the land in dispute to lands not in dispute constitut- 
ed a prima facie title by accretion, on which he ought to award 
possession. He accordingly did award possession of B to the 
respondents as the holders of the settled Chur ©, and left those 
who represented the estate of Anundonarain Ghose to their 
remedy by civil suit. The date of this proceeding was the 22nd 


‘of December 1854. 
The present suit was acordingly brought by Mr. Fagan, who 


had been appointed Receiver of Anundonarain Ghose’s estate by 
the late Supreme Court of Calcutta. It was not, however, com- 
menced until the 3rd of May 1861, ie., more than six years after 
the date of the Magistrate’s award. The appellants seek to 
account for this delay by attrikuting it to Sycumstances connected 
with the administration of Anundonarain’s estate. However that 
may be, itis obvious thaf’the consequences pf. «this delay, án so 
far as it may have occasioned any difficulty in the determination 
of the questions between the parties by means of the loss of evi- 
dence, or the intermefiate changes caused by theaction of the 


' river, ought to fall upon the appellants, The suit, as originally 


brought, was to recover possessio of 71 drones of alluvial land; 
the defendants to it were pot the may co-sharers in Talook 
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Koreban Ally, but also Horo Lal Mohunt, another of the six- 
teen claimants before the Magistrate: and the lands appear to 
have been claimed partly as as a re-formation on sites forming part 
of the whelly or in part, “diluviated villages of Mouzahs Kala- 
gaon, Chukra, and Lakhera; and partly as an accretion to such 
re-formed lands. The Collector, as representing Government, 
was afterwards made a party to the suit; Government having an 
interest adverse to the claim of the appellants, inasmuch as it 
was entitled to the additional revenue assessable on the lands in 
dispute, if they were an accretion to the chur land of the 
respondents; whereas, it was not entitled to any additional 
revenue upon them, if they were a re-formation on the appel- 
lant’s lands, and, therefore, included within the limits of his 
formerly settled zemindary. 

The first proceeding in the suit which it is material to notice, 
is the local inquiry made under the order of the Court by the 
ameen Moonshee Ashanoollah. His report bears date the 28th 
of December 1861; and the map accompanying it is No. 7. 
The report and the map showed, among other things, that of 
the 71 drones of land claimed, between 8 and 9 drones composed 
or formed part of a chuck marked in the map with the Bengali 
letter (kha); and were in the possession of the defendant, 
Horo Lal Mohunt, though claimed adversely to him in another 
guit by one Abdool Mujeed. A compromise was afterwards 
effected between Mr. Fagan, as Receiver, and this person, who 
admitted the appellants’ title, and there is no longer any question 
touching this portion of the land claimed, or with the Mohunt as 
defendant. The report and map also proved that between 44 and 
45 drones, forming othef part of the land claimed, composed the 
chuck marked in the ong with the Bengali letter “ at” (kha); and 
that, they were held by the defendants, the co-sharers in Talook 
Korefan Ally on tke strength of the Magistrate’ s award. The 
son and representative ef Abdool Ali, one of these defendants, 
afterwards made a compromise with the Receiver (admitting the 
title of the apfellants) in respect of his shære which comprised 
between 4 or 5 drones of the disputed land. It is not easy, if 
possible, to distinguish these,4 o or 6 drones on map No. 7; but ` 
they are indicated on maf No. 20, wHich will be afterwards men- 
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tioned. The result of this ameen’s investigation and his report was 
altogether in the appellants’ favor. He fond that all the land 
in the two chucks was a re-formation gn ates which, upon lecal 
inquiry and measurement, he succeeded in identifying with the 
dags appertaining to the diluviated mouzahs of the appellants’ 
zemindary ; and in paragraph 5 of this report, he seems to 
intimate that no part of Chur Dukhin was to be found in the 
disputed land; and that the latter could not be identified by 
any dags as formed on the site of any part of the respondent’s 
Mouzah Bakolea. The last sentence of this paragraph, how- 
ever, suggests a doubt whether he clearly apprehended the 
respondent’s case; and did not make some confusion between 
Mouzah Bakolea, as originally settled, and the Chur Dukhin to 
which, as they alleged, the land in dispute had accreted. This 
map did not give in detail the dags by which the identification 
of the site was said to have been established. 

The snit, at this stage of it, was transferred from the Prin- 
cipal Sudder Ameen to the Zillah Judge, who caused a second 
local investigation tp be made by another ameen named Gugeun 
Chunder Dutt. His report and the map made by him is that 
numbered 20. This report and map purporting to be founded on 
local survey, the comparison of dags, and the examination of 
witnesses, go to establish these facts: Ist, that the whole of thé 
chur marked A in that map, being all the land that now remains 
in dispute, was a re-formation on the site of the appellants’ 
diluviated mouzahs; 2nd, that the chur marked B was a 
similar re-formation, but comprised the lands in respect of which 
the compromises with the Mohunt and the heir of Abdool 
Ali had been effected; and, 3rd, that the Chur Dukhin 
settled with the respondents if 1847 ah te diluviated, 
no part of it being included in Chur A, and ite site being assumed 
to be identical with that of a sandy chur in’ pfocess of re-forma- 
tion near the western shore of the river. These conclusions 
were supported by, and in a great measure founded on, the 
supposed tracing and identification of the dags ‘contained in 
the measurement papers of the appelldnts’ estate as measured 
and surveyed in 1837. No attempt,seems to have been made 
by this ameen to trace in the ‘a. land the dags of the 
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respondents’ Mouzah Bakolea, or Kismut Dukhin Chur. His 
view of the formation of the chur in dispute is thus stated in 


. the® 5th paragraph o®hiə report :—“ The disputed chur has 


arisen on the site of the diluviated lands of the plaintiffs at first 
on the eastern part of the river, and gradually increasing, has 
accreted on the southern and eastern parts to the plaintiffs’ 
original land. ` It is not seen that the alluvion began as acere- 
tion to the Kismut Dukhin Pau alleged by the defendants to be 
settled with them.” 

The suit was after this heard by the Judge, who errone- 
ously dismissed it on the ground that it was barred by limita- 
toon. This was set right by a decree of the High Court dated 
the 22nd of June 1863, which remanded the cause, directing 
the Judge to inquire and decide whether the whole or any 
portion of the land claimed was in the possession of the defend- 
ants for more than twelve years prior to the suit, and, if not, 
to try it on its merits and with reference to the provisions of 
Regulation XI of 1825. 

The form of this remand seems to have led to another local 
investigation by a third ameen named Gour Mohun Biswas, 
whose report is dated the 10th of March 1865, and whose 
map is numbered 29. The object of this investigation was 


to trace, in the disputed land, if possible, land which had 


been settled with the respondents in 1847, or at all events more 
than twelve years before the commencement of the suit. The 
report speaks of Mouzah Bakolea, but their Lordships conceive 
that the attempt really was to trace the dags of Chur Dukhin, 
which after the settlement and survey of 1847, seems to have 
been treated as appu ant to Mouzah Bakolea. This report was 
altogether adversa i the contention of the respondents. The 
inVgstigation ogeupied fourteen days,and its result was to show 
that the boundaries of the respondente settled land: would fall 
within the then main channel of the river, and considerably 
to the west, of the disputed chur. This report, therefore, by 
negativing the case of the respondents, went to confirm that 
made in favor of the a by the reports ‘of the two 
other ameens. 


The cause then of + a second hearing before the 
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Judge who tried it on the following issues :—lat, whether the 
suit was barred by limitation; and, 2ndly, whether the land in 
guit was a formation on or an accretign $o the original site eof 
land in the plaintiffs’ estate; or whether it forméd a portion of or 
an accretion to the land settled with the defendants. He found 
both these issues in favor of the appellants. He seems to have 
held that the first was dgtermined by the result of the last local 
investigation, which showed conclusively that the disputed chur 
“contained no part of the land settled with the respondents 
in 1847. On the second issue he found, in conformity with all 


the ameen’s reports, that the land in suit was clearly a forma-: 


tion on the original site of the plaintiffs’ estate, and was connected, 
with it, and that the plaintiff was, therefore, entitled to be 
placed in possession of it. 

This decision was feversed, and the suit dismissed on appeal 
to the High Court, by a decree dated the lst of December 1865, 
which, on a re-hearing on review before the same Judges, was 
confirmed by an order dated the Ist of April 1867. The 
present appeal is against that decree, and that order on review. e 

Their Lordships cannot say that either judgment of the High 
Court affords satisfactory grounds for the dismissal of the 
appellants’ suit. 

The first deals only with the latest ameen’s report, and 
explains away the effect of that by assuming that, in making 
his measurements, he may not have taken a correct starting 
point. -The Zillah Judge, however, in his judgment, expressly 
states twice that no objection was taken before him to the 
ameen’s starting point. The investigation -was carefully con- 
ducted in the presence of the respondents’ agents, and it is 
difficult to suppose thgt the objebtion rodage been taken, 
if there was any foundation for it, Again, the learned Judges 
of the High Court proceedall on the assumed ‘inbom patibility ‘of 
the: case thus madé by the appellants with the state of things 
which existed in 1854 at the date of the Magistrate’s proceed- 
ing. They came to the conclusion that Chur Dukhin was the 
chur marked C in the darogah’s map; thé the Magistrate had 
carefully, decided against the title set up by the appellants and 
in favor of the- respondents ; "y the dẸputed Chur B was 
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an accretion to Chur Dakhin ; and that the latter had never been 
diluviated. 

But if, for the sakeeof ainak it be admitted that C in. the 
darogah’ Y map correctly represented what then remained of Chur 
Dukhin, it would by no means follow that what constituted C 
in 1854 had not afterwards been washed away, and the conclusion 
that it still existed as part of the land in dispute seems to be 
incompatible with the reports of all the ameens, and notably 


' with that of the last. Moreover, as their Lordships have already 


observed, the Magistrate by his proceeding seems expressly to 
have. declined to decide on the rights resulting from an identi- 
fication of site, and merely to have held that the land in dispute, 
being adherent to C, was primd facie to be treated as an accre- 
tion to it. Again, the judgments under appeal do not seem to 
their Lordships effectually to distinguish or deal with the ques- 


' tions raised in the cause. 


It undoubtedly lay on the appellants, who were seeking to 
disturb the respondents’ possession of nearly seven years’ 


duration, to show a good title to the land in dispute. They 


seem to have set up an alternative title, claiming the land | 
either as a re-formation on a site identified with that of their 
diluviated mouzahs, or as an accretion to their estate by reason 
of its being a formation opposite to their lands, and only sepa- 
rated from them by a small channel, fordable at low water. 
This latter was the question chiefly discussed on the review ; and 
if it had been the only ground on which the appellants could 
recover, their Lordships would have great difficulty in say- 
ing that they had made out a good title, or had shown that 
the Magistraté was wrong in treating the land in question as 
an accretion io PE respondens settled land represented by 
@, and in awartling possession of it accordingly. But it seems 
to their Lordships ‘that, inasmuch a&the result of gll the local 


‘ investigations, including that of the darogah, was in favor of 


the assertion that the land now in dispute was a re-formation 
upon the site of the appellants’ dHuviated mouzahs, the 
Zillah Judge was rigift in finding that fact to be proved. The 
question then arises, what is the legal result of sugh a find- 
ing? Is the prima fe" title td the land thus shown capable 
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of being displaced by any better title ae in ‘the 
respondents ? ` According to their Lordships’ view of the evi- 
dence, no part of Chur Dukhin, atthe date of the decree, 
formed part of the disputed land, which may .be assumed to 
be correctly indicated by Chur A, in the map No. 20 of 
Guggun Chunder ameen. They are, however, not so clear that 
Chur C, in the darogah’s map, did not correctly indicate what 
xemained of Chur Dukhin in 1854, This supposition is no 
‘doubt inconsistent with the report of the last-named ameen, 
confirmed in some measure by the map of a Deputy Collector 
made in November 1862 (No. 30), which also assigns a different 
site to the now diluviated Chur Dukhin. On the other hand, 
it is difficult to see how the award of the Magistrate ever came 
to be made, if C in the darogah’s map did not correctly 
indicate land settled with the respondents, and then in their 
possession. And this latter map is on that point consistent 
with the Collector’s map, No. 46. 

Whilst, therefore, their Lordships think that the appellants 
have established the.identity of the site of the land in dispute 
with that of lands originally included in their zemindary, and 
afterwards washed away by the river, they will, for the determi- 
nation of this appeal, take as also proved, that the chur marked 
C on the darogah’s map, though it has since been swept 
away, existed in 18564 as a chur settled with, and in the 
possession of, the respondents, and that the land in dispute was 
then adherent to it. They here advisedly use the term 
e adherent,” because it appears to them that there is an impor- 
tant distinction between mere physical, adhesion and that 
“accretion” or incrementum latens, whick, by reason of its 
gradual and imperceptible formation, is ties by the law 
as belonging to the persons to whose land it is adjacent. In the 
present case, the evidence #ouching the mannet in which the 
chur in question was formed, is extremely’ scanty ; and their 
Lordships are by no means satisfied that it was such as would 
make the land an “ dccretion” according to the strict legal 
definition of the term. oe 

Their Lordships have now to considæ what is the law appli- 
cable to the facts thus found, ay what de the rights of the 
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parties thereynder. And the long and able arguments addressed 
to them on this “subject, render it desirable to. review the 


law of alluvion whicle ohtains in Bengal, as declared by the 


original owner. 


positive provisipns of Regulation XI of 1825, or by the 
decided ,cases, which the learned Counsel for the respondents 
have contended cannot easily, if at all, be reconciled with each 
other. 

The Ist section of the Regulation,—after, specifying as the, 
subjects which called for legislation the following cases, viz., lst, 
the throwing up of churs or small islands in the midst of the stream 
or near one of its banks; 2ndly, the carrying away of portions 
of land by an encroachment of the river on one side, and an 
accession of land at the same time or in subsequent years, 
gained by the dereliction of the water on the opposite side ; and, 
3rdly, similar instances of alluvion, encroachment, and dereliction 
on the sea coast bordering the southern and south-eastern limits 
of Bengal—enacts that the rules. declared by the following 
sections shall have force of law throughout the presidency of 
Bort William. The 2nd section provides that local usage, 
whenever it exists, shall prevail, The 3rd section that, when 
there is no local usage, the general rules declared in the 4th - 
section shall be applied to the determination of all claims and 


disputes,relative to lands gained by alluvion, or by dereliction 
either of a river or the sea, 


This 4th section is divided into five clauses :— 

The first deals with land gained by gradual accession (če. 
alluvion.in the. proper sensè of the word), and provides that it 
shall be considered an increment to the tenure of the person to 
whose land or es it is annexed, subject to the right of 
Government to rd additional ‘revenue upon it 
e The second frovides that the former rule shall not be appli- 
cable to cases $f ‘sudden avulsion, \where the identity of the 
land is not destroyed, preserving in that case the rights of th 

The third makes a chur. or island throtvn up in a large navi- 
gable river (the bed of whigh is not the property of an indivi- 
dual), or ‘in the seg, the property of the Government, if the 
channel between it afi the sh\re fo not fordable, but provides that, 


+ 
+ 
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if such channel be fordable at any season of the year, the chur. 


shall be considered an increment by alluvion to the tenure of 
the person whose estate is most cqntiguous to it, and shal be 
subject to the provisions of the first clause. , ° 

The 4th clause deals with churs in small rivers, the beds of 
which. have been recognized as the property of individuals; 
giving them to the proprietor of the bed of the river. And 
the 5th clause provides that, “in all cases of claims and disputes 
respecting lands gained: by alluvion, or by dereliction of a river 
or the sea, which are not specially provided for by the foregoing 
rules, the Courts shall be guided by local usage, if any be 
established as applicable to the case; and, if not, by general 
principles of equity and justice.” 

Two observations arise on this statute :— 

1. There is nothing to show that the first rule contemplates 
land other than that which commonly falls within the definition 
of “ alluvion,” viz., land gained by gradual and imperceptible 
accretion, the incrementum latens of the civil law. 

2. No express provision is‘made for the case of land which 
has been lost to the original proprietor by the encroach- 
ment of the sea or a river, and which, after diluviation, reappears 
on the recession of the ’sea or river. But, on the other hand, 
there is nothing to take away or destroy the right of the origindl 
proprietor in such a case; which must therefore be determined. 
by “the general principles of equity or justice” under the 
5th rule. , 

That the right of the proprietor in the case last put exists 
and is recognized by law in India, is established by at least two 
cases decided at this Board, sand the <ofore binding on their 
Lordships, viz., the case of Mussamat In Bena v. Hargavind 
Ghose (1) and the recent case of Lopez v danmohan Tha- 
hur (2), decided on the Yth July 1870. * ? ’ j 

The former is ù clear authority that the identity of the site 
may be established by maps and ancient documents; although 
‘by the long submefgence of the nee all external marks and 
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meats of identification have been obliterated. Itis not, how- 
ever, very clear if that case whether the question between the 
parties was one of bogindaries of the original estates; or of 
dispute befween one party claiming the land as a re-formation 
on his original land, and the other claiming it as an accretion 
under the first cl..of the 4th section of the Regulation. The 
latter, however, was clearly the issue between the parties 
in the case of Lopez v. Madanmohan Thakur (1). It may, 
however, be said that that case is distinguishable from the present 
by its peculiar circumstances, inasmuch as in the former the en- 
croachment of the river had in the first instance swept away the 
syrface of the plaintiffs’ mouzah, and made the defendant, who 
held lands behind those so swept away, for the first time a riparian 
proprietor; and because the plaintiff had, by the preparation of 
the tanabundee map and otherwise, taken peculiar precautions 
to preserve and protect his right in the soil against his neighbour 
as well as the Government. . 

It was, moreover, contended that some at least of the principles 
laid down in the case of Lopez v. Madanmohan Thakur (1) 
are in conflict with the previous decision of this Board in the 
case of Eckowri Sing v. Hiralal Seal (2). That case had not 
been reported when that of Lopez v. Madanmohan Thakur (1) 
was decided, and does not appear to have been cited in the argu- 
ment. Their Lordships cannot, however, perceive any inconsist- 
ency between the two judgments. The decision in the case of 
Eckowri Sing v. Hiralal Seal (2) seems to have proceeded on 
two grounds, namely, lst, that it was not competent to the 
plaintifis, who had alleged a title to the land as an accretion to 
their estate, to raise at phe hearixg of their appeal a different 
case, viz., “f one ings original 6wnership.of the site of the 
Jands re-formed ;"“and, 2ndly, that, had such a title been properly . 
pleaded, the eviddnce failed to establish the identification of 
the site. The case of Mussamat Imam Bandi v. Hargabind 
Ghose (3 ) is cited in the judgment, which throws no doubt upon 
the validity of such a title if properly pleadtd and proved. 

(1) 5B. L. B, 631; É C., 1&Moore’s I. A., 487. 
(2) 12 Moore’s I. A,, 36. p e '3 


(38) 2 B. L, Rọ, P. Cpa; 8 N I. A., 403. 
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Againythe learned Counsel for the respondents, and, in parti- 
cular, Mr. Pontifex, argued broadly that, by diluviation into a 
navigable river, land is permanently lost go the original proppie- 
tor, and becomes the property of the State ; and in Support of 
this proposition, they relied much on an American work, “ Houk 
on Navigable Rivers,” which they argued was the more deserv- 
ing of attention, by reason of the similarity which exists between 
the great rivers of America and those of India in their conditions 
and mode of action. This authority, however, does not appear 
to their Lordships to assist the respondents’ case. The law of 
alluvion in America seems to be less favorable to riparian pro- 
prietors than that of India or of England. For Mr. Houk 
draws a distinction between estates consisting of a given quan- 
tity of land, and defined by a mathematical line, though by one on 
the margin of a river, and those of which the river is the nomi- 
nal boundary. He holds that in the former case, alluvion, how- 
ever small, and however gradually and imperceptibly formed, is 
the property of the State. And after dealing with this question, 
he says in s. 258 :—“ Nevertheless, it is possible that, by fhe 
action of the sea, or a change of the channel of a river, the land 
so granted may be partly lost. No doubt in case afterwards 
the land should be washed up again, it would belong to the 
fomer owner of the estate originally purchased, and no further. 
While, however, the land is submerged in the river, the title is 
in the State.” This is consistent with the civil law, Dig. Lib. 
XLI, tit. I, s. XXX, and with the law of England as declared 
in the passage cited in the case of Lopez'y. Madanmohan 
Thakur (1) from Hale “ De Jure Maris,” 

In India thé point thus taken seems tp be concluded by the 
authority of the decided cases. The leed Counsel did not 
.contend for a distinction between a tidal Nyer and a navi- 
gable river, which has feased to be tidal.e Their Lord&hips 
have no reason to suppose that, in India, there is any auch dis- 
tinction as regards the proprietorship of the bed of the river, 
though in respect of*the mode of accretion, there faust be some 
difference between the effects produced by the daily flux and 


` 
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refluk of the tide, and the changes which are aly conge- 
quent on the ‘annuab floods. Now, if there is no such distinction, 
it ig clear that: the Ggnges at Bhagulpore, as in the case of 
Lopez v. Madanmohan "Thakur (1), and at Patna, as in 
the case of Mussamat Imam Bandi v. Hargavind Ghose (2), 
is a navigable, through no longer a tidal, river; and, conse- 
quently, that- these cases are direct authorities against Mr. 
Pontifex’s proposition. Their Lordships accede to what is said 
in the case of Lopez v. Madanmohan Thakur (1), to the 
effect that a proprietor may, in certain cases, be taken to have 
abandoned his rights in the diluviated soil. It is unnecessary 
to consider whether this might not be the result of a successful 
application for remission of revenue under “Act IX of 1847, 
s.5. For in the present’ case, there is nothing from which 
such abandonment can be inferred. If an application for remis- 
sion of revenue was made, that application was refused. 

The appellants having then established a.primé facie title 
to the land in dispute as a re-formation, the question is whether 
the respondents have a superior title to it as an accretion to - 
their settled chur. Itis not easy to see upon what principle a 
title to allavion by gradual accretion should prevail against the 
original ownership established by identifieation of site; unless 
it be that, where the accretion is so gradual as to be latent and 
imperceptible during its progress, the law, on grounds of con- 
venience, presumes incontrovertibly that no, other ownership can 
be shown to exist, and so bars inquiry. 

In the present case it appears to their Lordships that such a 
gradual and imperceptible accretion as the law contemplates is 
not preved, and that there are peculiar reasons why the title of 
the plaintiffs should bgghreferred toethat of the defendants. The 
latter do not claj thè, land as an accretion to their original 
estate, They claim it-as an accretion tf the chur cast up by the 
river, and settled with them by Government. ket it be granted 
that the first effect of the retrocession of the river was to leave 
bare this chur-in the midst of the stream, and that the land then 
cast up was beyond the qnfines of the plaintiffs’ estate. The 
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river continues to recede, more land appears, and new land, 
though adherent to that first discovered, is* really a deposit on 
the ancient site of the plaintiffs’ land, Why should the owner- 
ship of that which is thus regained be altered by the fact that, 
from some accidental cause, land forming the outer edge of it 
first emerged as anisland? ‘The darogah’s map seems to show 
that this must have been the course of the river’s action. Nor, 


as their Lordshipshave already observed, is there any trustworthy ` 


“evidence which traces the history of the disputed land, or shows 
that, by gradual and imperceptible accretion, it became adherent 
to the chur, which upon the whole evidence must be taken to 
have now ceased to exist. Such a case as the present is very 
distinguishable from the ordinary case contemplated by the 
Regulation in which a river, gradually shifting its channel in one 
direction, continually eats into one bank, and leaves the other, 
never ceasing to flow between the competing estates. _ 

Their Lordships are not insensible to the difficulties of identi- 
fication, and to the danger of encouraging claims of this kind on 
insufficient evidence., They lay down no rule as to the strictness 
of proof which the Courts in India may require in such cases, 

They also consider that a title founded on the original owner- 
ship and identification of site is to be confined primd facie to 
the re-formation on that site. And if, in the present case, it hades 
appeared that some part of the land in dispute had been thrown 
up beyond the original boundaries of the appellants’ estate, a 
question might fairly have arisen between the appellants and 
the respondents whether that was to be taken to be an accretion 
to the estate of the former, or to the settled chur of the latter. 
But upon the evidence they arg satisfied that the whole of the 
`- land which continues to be theesubject of suit is a ré-forma- 
tion within the limits of the appellants’ origfegl estate. This 
being so, their Lordships gfe of opinion that sthfe Zillah Jutge 
was right in decreeing the whole to the appellants. And they 
will humbly advise Her Majesty to allow the appeal; to reverse 
the decree of the High Court; and to order that, in fieu thereof, 
à decree be made dismissing the appeal tosthat Court; and affirm- 
ing the decree of the Zillah Judge. „The appellants must have 

from the respondents, the plaistifffin*the Jsuit, the costs of the 
š A—58 e 
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litig&tion in India, and those of this appeal. 


[VOL. X. 
There will be 
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no order as to the eosts of Government on this appeal. 
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Agents for “appellants : 
Carpmael. 


Messrs. 


í Appeal allowed. 


Wilson, Bristows, and 


Agents for the Government respondents: Messrs. Lawford 


and Waterhouse. 


FULL BENCH. 


Before Sir Richard Couch, Kj., Chief Justice, Mr. Justice Bayley, Mr. 
Justice Kemp, Mr. Justice Mitter, and Mr. Justice Atnslie. 


% 


In THE MATTER oF THR Parrrion oy BYKUNTRAM SHAHA ROY 
AND OTRHERS.* 


` 


Code of Criminal Procedure (Act XXV of 1861), s. 62—Rival Héts— 


Power of Magistrate—Riot—Affray. f 


A Magistrate has power, under s, 62 of Act XXV of 1861 (1), to prohibit a par- 


ticular landholder from holding a Adt on a 


particular spot on a particular day, at 


least for a temporary period, if he is satisfied upon reasonable grounds that the 
order is likely to prevent, or tends to prevent, a riot or an affray. 


THIS case arose out of a dispute between two neighbouring 
zemindars, Bykuntram Shaha, one of the petitioners, and one 


(1) Act XXY of 1861, s. 62.— It shall 
be lawful for any Magistrate by a written 
order to direct any person to abstain from 
a certain act, or to take certaty order with 
certain property in his possessipn, or under, 
his management, whenevgs ‘buch Magis- 
trate shall consider typ direction is 
likely to prevent, or Ærids to prevent, ob- 
stru@tion, annoyanct, er injury, or risk of 
obstruction, annoyance, or injury, to any 
persons lawfully employed, Or ia likely to 
prevent, or tends to prevent, danger to 
human life, heakh, or safety, or is likely 
to prevent, or tends to Prevent, a riot or 
an affray.” 


amie ie 


Act X of 1872, s 518.—" A Magis- 
trate of the digtrict, or a Magistrate of a 
division of a district, or any Magistrate 
specially empowered, may, by a written 
order, direct any person to abstain from a 
gartain Act, or to take certain order with 
certain property in his possession or un- 
der his management, whenever such 
Mag®etrate-considers that such direction 
ig likely to preyent, or tenda to prevent, 
obstruction, annoyances, or injury, or risk 
of obstruction, annoyance, or injury to 
any persong lawfully employed, or dan- 
ger to human life, health, or sefety, or a 
riot or an affray.” 


& the Code of Criminal Procedure, 
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Bipin Behary. The petitioner Bykuntram, with a view to annoy 1872 
the respondent it was said, established a new kát (market) close oe 
to an old established Aát belonging to Bipin Behary. This. was t= Perion 
said to have caused unlawful assemblies to take place, and to ARRA 
have raised an apprehension of a breach of the peace. On the oe 
Sth of November 1871, both the parties, with some of their 
followers, were bound over in the sum of Re. 200 to keep the 
peace for one year. On the 3rd of May 1872, the Magistrate, 
apprehending that the amount of the recognizance was not 
sufficient, summoned the parties, and caused Bykuntram 
and Bipin Behary to enter into recognizances of Rs. 3,000 
each, with two sureties in Rs., 1,000 each, to keep the pegce °. 
for one year from that date. The Magistrate also took smaller 
recognizances from the servants of both parties, and made an order 
under s, 62 of the Code of Criminal Procedure that Bykuntram 
was not to hold his market at the same time as Bipin 
Behary did. At the instance of the parties affected, the Offi- 
clating Sessions Judge of Dacca made a reference to the High 
Court under s. 434 of the Code of Criminal Procedyre, 
recommending that the order in question be set aside. There 
was also an order under s. 404 made by the High Court 
on the motion of Madhub Chunder Roy, one of the parties con- 
cerned, calling up the record of the case. ° 

The case was argued before Kemp and Glover, JJ., who, in 
consequence of conflicting decisions in Sibchunder Bhutta- 
charjee v. Sadut Ali Khan (1) and The Queen v. Kalika Per~ 
shad (2), referred the following question to a Full Bench:— 
** Whether a Magistrate is legally competent to issue an order 
under s. 62, Act XXV of 1861, prohibiting a landholder 
from holding a Aát on any pasticular spot gn his estate on parti- 
cular days, on the ground that such order is Pply to prevent a 
riot or affray, or because # riot or affray has alréady occurréd.” 


Mr. Woodroffe (with him Baboos Mohinimohan Roy and 
Romesh Chunder Mitter), in support of the Magistrate’s order. 


The Advocate-General, offg, (Mr. Faul) (with. him Baboos 
Kalimohan Doss, Doorgamohan Doss, ‘and Kalikanth Sein, for 


the petitioners. 2 J 
0) 4 W. Ry Cr, 13 d (2) 5B. ẹ. R, pp, 82 (note). » 
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o 2 ë Mr Woodroffe.—It is a question whether there can be a 
- elim reference to this Oourt in this matter; in other words can 


xar Permon thig, Court under s. 484 of Act XXV of 1861 deal with a 
mam Snana matter under s. 62 which “is not a judicial proceeding. [The 
Advocate-General.—This point is not referred to the Full 
Bench. Kemr, J.—The point was not before us.| It is open 
to the parties now to raise the question whether the Court 
has the power to hear and determine the question referred. 
| Coucu, C.J.—Have you any authority for that proposition ?(1) 
I think that matters not referred cannot be decided.| Whether 
the parties are entitled to raise the point or not, Counsel out of 
° courtesy are heard upon points which may seem to them worthy 
of consideration. [Couom, C.J.—I think you must be limited. | 

In The Queen v. Abbas Ali Chowdhry (2), it was decided that 

a matter under s. 62 is not a judicial proceeding, and there- 

fore could not be interfered with under s. 434, It is there 

paid that the object of s. 62 was to provide for cases where 

it would be necessary to act speedily, ptobably at once, in 
order that the danger might be prevented. [Kumr, J.—This 

is not only a reference by the Officiating Sessions Judge, but 

we sent for the record.| From the language of s. 62, it is clear 

that the Legislature intended to give Magistrates power to 
place restrictions like the one in question upon the enjoyment 

of aright even where nothing unlawful is done, but where the 
exercise of that right may lead to mischief, or cause inconveni- 

ence to others. The intention of the Legislature could hardly 

have been to deal with an unlawful exercise or enjoyment of a 

right only, as unlawful acts could be put down by the Magis- 

trate without a —— like s. 62. So, where a man 

does even a lawful acg, but with amintention of annoying others, 

the Magistrate hie ait so as to prevent mischief. The words 

* to fake order with his property” clearby show that the Magistrate 

+ may pass an ‘order regulating the exercise -of one’s personal 
and private rights. A comparison of this section with other 
provisions of the law will make its meaning clear; s. 68, for in- 


a 


— + s - - "e 

2 
(1) Eeo The Queen v, Gor iand “God, : (2) 6 B. L, R., 74, 
- BL R, Sup. Yol, p. 443, \ 
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stance, speaks of unlawful obstructions; but s. 62 does not Speak 
of anything unlawfal. The Magistrate may imterfere whether the 
act be lawful or unlawful. I rely upon the decision in the case 
of The Queen v. Kalika Pershad (1) ‘in support of my argument. 


Baboo Mohinimohan Roy followed on the same side. 


The <Advocate-General.—There is a wide distinction between 
an injury in the legal sense and a mere loss or inconvenience 
to others. The former can be repressed because it involves 
a violation of some body’s rights. The latter is not action- 
able because it does not infringe any body’s right. Ifa rival 
hát may be repressed because if causes inconvenience £0 
others, a rival shop or business of any kind may be put down 
in an absolute manner on the same ground. The true meaning 
of the section therefore is that there must be an unlawful act. 
| Covuon,:C.J.—Is there any authority for that?] Annoyance 
to others is not by itself a sufficient ground for stopping a 
lawful act, otherwise a man may be told not to have music at his 
house if it caused annoyance to his neighbours. Act X XV of 
1861 is simply a code of procedure. It does not profess to deal 
with rights of property—it provides remedies against wrongs 
known to the law. A substantive law may cut down the rights 
of persons, or qualify the mode of enjoying the same, but thfs 
law does not do so. The closing of one of the hdés is not the 
only way of preventing the mischief, if mischief there be. The 
offenders can be apprehended and punished. The action of the 
Magistrate in this case is an interference with the rights of pri- 
vate property. The Magistrate might as well, according to his 
own views and discretion, put down am old kat. He may be 
of opinion that the new hát i$ more advanéageous to the neigh- 
bourhood; and, if his action is not limited Wrongful acta he 
might as well stop on old hát in favor of a ‘new one. The Code 
gives him ample powers to deal with a cfise of this description 
in a lawful manner instead of resorting to an arbitrary measure, 
which, not being a judicial act, will leave the party affected 
without the remedy of revision Dy thi8 Court. It may be said 


* : 
(1) 5 B. Ia R. App. 82 4note). 
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that there is a remedy by personal action against a Magistrate 
for an arbitrary acts it is, however, submitted that the powers of 


piece lad hy supervision vested in the High Court are wide enough to afford 


nam SHAHA A aggrieved party relief without driving him to an action. The 


natives of this country are most unwilling to bring actions 
against the authorities, and the remedy by action, though open 
to them, is one which is for these reasons impracticable. The 
ruling in Sibchunder Bhuttacharjee v. Sadut Ali Khan (1) is 
correct and should be followed. 


The opinion of the Full Bench was delivered by 


,Covon, C.J.—The ee referred to the Full Bench is 
(reads). 

We are of opinion that this. question ought to be answered 
in the affirmative. S. 62 of Act A XV of 1861 runs as follows 
(reads). The above provisions clearly show that it is lawful for a 


- Magistrate to issue a written order to any person directing him 


to abstain from any particular act, or to hold any property 
in his possession or under his management subject to any parti- 
cular condition if such Magistrate shall be satisfied that such 
direction is likely to prevent a riot or an affray. The word 
*‘ certain” placed before the word act, and afterwards repeated 
twice in the expression, “to take certain order with certain 
property in his possession,” leaves no reasonable doubt in our 
minds that the Legislature intended to give full and ample 
powers to the Magistrate, the chief officer entrusted with the 
duty of preserving the peace of the district, to restrain any 
person from doing any act, or to command him to hold any 
property in his possessjon subject to any condition, whenever 
such Magistrate shallponsider that*such a qourse of procedure 
is likely to preveatt; or even tends to prevent, a riot or an affray. 
No doubt, the potyers conferred UPON the Magistrate by this 
section ought, like all other powers of discrttion created by 
law, to be exercised in a reasonable manner, and it may further be 
admitted thatthe Magistrate is bound, befote he issues the order, 
tosatisfy himself upon reasonable grounds that that order ia likely 
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to prevent, or tends to prevent, a riot or an affray, Butifa Magis- 1872 
trate, after exercising the necessary discretion, issues an order ae eae 
directing a particular landholder not to Qold a Adt on a pgrti- ssa hala 
cular spot on a particular day, upon the ground phat the holding Bi ARA 
of the Adt at that particular place and time by that particular n 
individual is likely to lead to a serious breach of the peace, ° 
we cannot, upon a proper construction of s. 62, say that the 
order is null and void for want of jurisdiction or power. The 
law gives a very wide discretion to the Magistrate in matters 
affecting the public tranquillity, and itis not for us to curtail that 
discretion by construing the Act in a manner contrary to the 
plain and obvious meaning of the words in which it is expressed. 

It has been argued that the powers vested in the Magistrate 
by s. 62 must be confined to those’ acts and modes of enjoy- 
ment of property only which are in themselves unlawful; and 
that, as there is nothing inherently illegal in a man holding a 
hat on his own land on any particular day he chooses, the order 
passed by the Magistrate in this case must be set aside as void 
for want of power. Bat not only is this restricted construction 
not supported by the actual words of the section, but its adop- 
tion might in many cases lead to the most dangerous conse- 
quences. <A particular act or a particular mode of enjoyment 
of property might be perfectly innocent and lawful in itself. 
But the act may be done, or the property enjoyed, in that 
particular mode under circumstances calculated to lead to a 
serious breach of the peace, attended even with loss of human 
life; and it would be by no means proper or desirable to hold 
that even in such cases the chief peace-officer of the district 
has no power to issue an order such ag that contemplated by i 
8. 62. 5 

Whether a zemiridar is in all cases enttifled to establish a 
hát on his own land, but in close proximify-to a previously 
established kát helongitfe to another zemindar,*is a question 
upon which we need not express any opinion. Nor is it neces- 
sary for us to determine the question whether the Magistrate 
has in this particular oase exercised pis discretion in & proper 
manner, or whether his order as f stands requires any amend- 
ment %ither as to the duration ef the {nj unction or otherwise ; 
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for these questions have not been referred to us by the Division 
Bench. Assuming however that there is nothing unlawful in a 
zemjndar holding a hd on his own land on any day he chooses, 


SAN ONA and assuming algo that the mere fact of his holding a hát on’ 


such’a spot and on such a day, would not be sufficient to warrant 
a Magistrate in coming to the conclusion that a breach of the 
peace is likely to take place, it seems to us clear that there may 
be other circumstances connected with the holding of the Adé 
at that particular place and time which would fully justify a 


_ Magistrate in issuing an order under s. 62, at least for a limited 


period of time, if the Magistrate is satisfied, after a reasonable 
exercise of the discretion vested in him by that section, that such 
an order is necessary for the preservation of the public peace. 
It is stated in one of tHe cases mentioned in the order of 
reference that a Magistrate has no power under s. 62 to issne an 
order that would interfere with any one’s right to enjoy his own 
property in any lawful manner he pleases. Whether a Magis- 
trate can, under that section, issue such an order as would be 
utterly destructive of a man’s right of property, is not a ques- 
tion which we are called upon, in this case, to determine one 
way or the other. It is sufficient for us, for the purposes of this 
reference, to say that itis quite within the power of the Magis- 
timte under s. 62 to modify the enjoyment of such rights, at 
least for a temporary period, by imposing upon the owner of the 
property such conditions as the Magistrate, after taking into 
consideration all the facts and surrounding circumstances of 
each particular case, shall consider necessary to prevent a riot or 
an affray. Every individual right is, to a certain extent, subject 
to the general interests pf society; and after giving our best 
consideration to the question refersed to us, we feel ourselves 
bound to come fpethe conclusion that the Legislature has pur- 
posel§ vested the «Magistrate with powers sufficient to cover 
a case like the’one mentioned in the order of reference. It is 
notorious that in this country, rival Adts are frequent sources 
of riot and affray; and there is something im the nature of such. 
háts, namely, the assemblage of large crowds of men on both 
sides, which may be said, to have a certain tendenoy to lead to a 
breach of the peace. We dt tot nfean to say that such general 
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facts alone are sufficient to justify the exercise of the discretion 
vested in the Magistrate by s. 62. But we think that there may 

be other circumstances connected with those general facts, ag for glee lacs 
instance, the existence of bitter hostility betwegn the owners of Bax puis 
the rival Adis, the preparations already made by them for the : 
commission of a breach of the peace, &c., which might render it ° 
-absolutely necessary to exercise that discretion for the preserv- 


ation of public tranquillity. 


APPELLATE CIVIL. l 


Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Birch. 


In THH MaTTHR oF THE Petition or KASHICHUNDER DOSS.* 1878 


5 March 19, 
Criminal Procedure Code (Act XXV of 1861), 98. 62, 282 (1)—Power of --—-—--— 
Magistrate-—Breach of the Peace— Wrongful Act, 


Under s. 282 of Act XXY of 1861, a Magistrate can prevent a person from doing 
a wrongful act, but not ohe which the person may lawfully do. It was not intefided 
that a person should be prevented by a Magistate from exercising his rights of 
property, because another person would be likely to commit a breach of the peace if 


he did go. 


One Hurkishore Doss complained to the Magistrate of Tip- 


perah that Kashichunder Doss, 


Â) Act XRV of 1861, s. 282,—* It 
shall be lawful for the Magistrate of the 
district or other officer exercising the 
powers of a Magistrate whenever he 


the petitioner, was laying the 

Act X of 1872, s, 491.—“ Whenever a 
Magistrate of a division of a district, or 
a Magistrate of the first class receives 
informatign that any person is likely to 


shall receive credible information thate commit abreach of the pence, or to do 


any person, whether a European Britjgh 
subject or not, is likely to commit a 
breach of the peace, or to do any act 
that may probably occasion a brdhch of 
the peace, to summon, such péson, to 

attend at a time gnd place mentioned in 
the summons, to show cause why he 
should not be required to nter into a 
bond to keep the peace with or without 


sureties, as the Magistrate shall think ` 


fit”? : 
¢ 


any act which may probably occasion a 
breach of th® peace, ho may summon 
such person, to Mend at a timeeand 
place mentioned m the summons, t8 show 
cause why he should uot be required to 
enter into a bond to keep the peace with 
or without sureties as such Magistrate 
may think fit.” 2 


> t 
* Miscellaneous Case Ño. 4 of f'878 from Tipperah. 
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foundation of ,® building, the drippings from the roof of which, 
if allowed to be completed, would fall on the thatch of his house, 


tas Perrriox and that his hedge woul be injured by reason of the ground 


ee being dug quite qlose to it, and asked the Magistrate to issue an 


injunction under s. 62 of the Code of Criminal Procedure to 
prevent the said building from being raised, and to take recogniz- 
ances from Kashichunder Doss under s. 282 to keep the peace. 
The petition of Hurkishore Doss was not on the record; and the 
purport of it was imperfectly stated in Kashichunder’s petition 
to the High Court. It appeared that the case was made over to 
the Deputy Magistrate, who called on Kashichunder to show 
cause why he should not give a recognizance for Rs. 500 under 
s. 282 to keep the peace. He found upon the evidence that 
there was a likelihood of ‘a breach of the peace because the 
digging had been carried up to the boundary line between the 
lands belonging to the parties respectively, and that the building, 
if allowed to be raised, would encroach upon the complainant’s 
land, and that the drippings would fall on his house. He found 
alsq that there had been a long standing dispute (for genera- 
tions”) between the parties in regard to the boundary line 
between their respective lands, and accordingly ordered that the 
petitioner enter into a recognizance for Rs, 500 to keep the peace 
fer one year. 

On appeal the Judge declined to interfere. 

Kashichunder Doss then petitioned the High Court oe 
s. 404 of Act XXV of 1861. 


Baboo Doorga Mohun Doss for the petitioner. —The Magis- 
trate’s action in-this case amoynts to an interference with a 
man’s right of private property. here must be an unlawful or 
wrongful act by g person to justify the interference of a Magis- 
trat. If the dct done by the party*be i in itself a lawful act, it 
is no ground of interference that its extreise may probably lead 
to a breach of the peace in respect to such act. There must be 
an invasion bf somebody’s right or something that is in itself 
wrong before the Magisgrate can require recognizances. From 
the evidence in the cas and, the finding of the Magistrate, it was 
a wrong party that was bound ovef, because all that the Magis- 
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trate finds upon the evidence is that, if the petitioner dges not __ 1878 
refrain from proceeding with the building at the request ae 
of the respondent, there may be a breach of the peace, obviously ™2 Exrrriox 


oF Kasui- 
on the respondent’s side. j OHUNDER 


Doss, 
e 


Baboo Chunder Madhub Ghose contra.—There is no distinc- e 
tion in principle between the action of a Magistrate under s. 62 
and that under s. 282 of Act XX V of 1861. The Magistrate has 
the discretion to make an order, the object of which is to prevent 
a breach of the peace, even though it may put some restriction 
on the enjoyment of property—Jn the matter of the Petition of 
Byhuntram Shaha Roy (1). Under s. 62 it has been held by a 
Full Bench of this Courtin The Queenv. Abbas Ali Chowdhry(2) 
that, if a Magistrate should stop oneef two rival Aáts, this Court ° 
has not the power to review his order. The same principle is 
applicable here, the Magistrate having found that there had been 
a long standing dispute between the parties, and that there wasa ° 
likelihood of a breach of the peace, as the new building would 
be an encroachment on the complainant’s land and would prove å 
constant source of” annoyance to him. 


The judgment of the Court was delivered by 


Covucu, C.J.—The petitioner, Kashichunder Doss, was 
required to enter intoa bond in the sum of Rs. 500 to keep 
the peace for the period of one year at the instance of Hur- 
kishore Doss. It appears that the premises of the two adjoin. : 
Kashichunder wishes to build a side-wall of a building upon 
his own ground, and Hurkishore objects fo his so doing, because 
he anticipates that the dripping from*the roof of the building, 
when completed, will fall òn the thatch of his house. It is 
not alleged that Kashichunder is encroachiftgyon Hurkishore’s 
land. The Deputy Magistrate appears to'think that the raising 
of the wall by “Kashichunder may occasion a ‘breach of the 
peace, but if such a breach of the peace were probable, Hur- 
kishore would be thé party to blame and the wrong-doer, ashe is 
not authorized to interfere with Kaskichunder’s lawful use of 


+ > $ 
(1) Ante, p. 434, > *@ 6BLR, 74 
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his owh property. It is true that s. 282 of Adt XXV of 1861 
invests magisterial officers with large powers of interference in 


Tue Prrition any matter where a bregch of the peace is considered by them 


April 17. 


or Kasui- 
OCHUNDER 
Doss. 
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likely to oĉcur, but great discretion is required in the exercise 
of those powers. 

The effect of the Deputy Magistrate’s order is to prevent 
Kashichunder from building this wall at all, for, if, after the 
termination of the year, Kashichunder attempts to raise the 
wall, his neighbour will represent his so doing as an act that 
may probably occasion a breach of the peace, and will obtain a 
fresh order for security. To avoid such a consequence as this, 
we must construe the words “or to do any act that may pro- 
bably occasion & breach of the peace” as meaning a wrongful 
act, and not one which the ferson may lawfully do. It was not 
intended that a person should be prevented by a Magistrate 
from exercising his rights of property, because another person 
would be likely to commit a breach of the peace if he did so. 
We think that the order of the Deputy Magistrate should be 
quashed, and the bond be cancelled. 


Order quashed, 


ORIGINAL CIVIL. 


Before Mr. Justice Macpherson. 
THE NAWAB NAZIM OF BENGAL v. HEERALALL SEAL. 


Attorney's Costs—Lien on Sum recovered by Client—Altachment of Fund by 
i Creditor. 


® 

The plaintiff obtaindd a decr against the defendant ; but before satisfaction of 
the decree, the amount of the decree was attached in the hands of the defendant by a 
third person who had opifined a decree in a suit against the plaintiff. On an 
npplickgion by the atforney for the plaintiff that ghe defendant might be ordered to 
pay to him his costs of suit out of the sam which had been attached in the defendant's 
hands, and on which the attorney claimed to havea lien, thé Court held that the 
attorney had a lien for his costs on the sum so attached, but that the only order it could 
make was an ordemto the defendant not to pay the sum attached to any one without 
notice to the attorney. 


THIS was an applicatign by. Mr. Pearson, the present attorney 
for the plaintiff in the suit*No. 9%of 1869, on notice to Heera- 


VOL. XJ HIGH COURT. ` 44.5 


lall Seal and Roy Lutchmeeput Singh, for an order that an 1878 


attachment issued by Roy Lutchmeeput Singh, by which he had Nawas Nazar 


or BENGAL 
attached the amount of the plaintiff’s decrge in the suit, mighf be v. 
H&BRALALL 


varied, and that Heeralall Seal might be ordereg to pay to Mr. Seat 
Pearson, as attorney for the plaintiff, the costs of this suit, including : 
the costs of this application, and attendant thereon, when taxed as ° 
between attorney and client, “ taking credit for s0 much thereof as 

the said Heeralall Seal is not ordered to pay to the Nawab Nazim, 

“and also taking credit for the costs ordered to be paid by the 

said Nawab Nazim to the said Heeralall Seal as against the 

decree passed herein.” Mr. Pearson was the third attorney in 

the suit; Mr. Leslie was originally the attorney on the record ; . 
he retired from the suit, and his place was supplied by Mr. Linton 


whom Mr. Pearson succeeded. ocr æ 


The affidavit of Mr. Pearson, filed in support of the applica- 
tion, stated as follows :—** That Mr. S. J. Leslie was the con- 
stituted attorney in the suit, and that he claimed the whole 
amount of costs due to him under a decree in the suit: that a 
large sum was due,to himself as attorney for the plaintiff in the 
suit, and he had agreed to pay the costs of the former attorneys 
for the plaintif, Mr. Leslie and Mr. Linton, in the suit, when he 
received them, on their consenting to a change of attorney, and 
that he had consented at Mr. Linton’s request to tax his bill ef 
costs with his (Mr. Pearson’s) and to receive the money for him 
on account of costs; that neither he nor Mr. Linton had received 


anything on account of such costs; that by the final decree in ° 


the suit dated 14th January 1873, there was due to the plaintiff © 
Rs. 12,449-4-10; that by an order dated 25th November 1872 in 
a suit brought by Roy Lutchmeeput Singh against the Nawab 
Nazim, the sum due to the plaintif was attached by Roy Lutch- 
meeput Singh; that the attachment was in the usual form, re- 
straining the Nawab Nazifh from receiving- frent Heeralall *Seal 
the amount payable undér the decree in the suit S of 1869, and - 
restraining Heeralall Seal until the further order of the Court 
from making payment of the said money or any part*thereof to any 
person whomsoever; that he was desirgus of obtaining an order 
for the payment of his own costs sayd thg costs due to Mr. Linton 
and Mr. Leslie by the Nawab Nazim out of the moneys payable 
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Mr. Branson in reply.—Hough v. Edwards (1) is in our 
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favor. The attorney and the attaching creditor both have a Nawas Nazın 


lien, but inasmuch as but for the attorgey, there would be no 
è è ‘ 
fund to get their claim out of, the attorney has a paramount claim. 


The judgment of the Court was delivered by 


MACPHERSON, J. (after stating the facts).—The lien relied 
upon is simply a lien upon the fund recovered in the suit No. 9 
of 1869 for the costs of the attorney incurred in that suit. Such 
a lien is wholly different from a lien on the papers (whether 
connected with the suit or not) of the client, and it in no degree 
depends upon the attorney being or having been in possession 
of the papers of the suit or other decumenis belonging to his 
client—see Bozon v. Bolland (2). 

I think there is no doubt that Mr. Pearson has a lien for his 
costs of this particular suit, which must eventually prevail 
against the attachment issued by Roy Lutchmeepnt Singh (see 
Hough v. Edwards (1) and Eisdell v. Coningham (3), and the cases 
collected in Daniell’s Chancery Practice, 4th Ed., pp. 1698, 1659.) 
And I further think that the fund recovered is also subject to a 
lien for the earlier costs of Mr. Linton and of Mr. Leslie, 
though Mr. Pearson’s lien for his own costs would (apart from 
any agreement on the subject) take precedence of theirs. 

But it appears to me that the application which Mr. Pearson 
makes-is in its form misconceived. This fund is attached in the 
hands of Heeralall Seal by an order directing him to pay it to no 
one except under a further order of Courte Hecannot pay it to 
Roy Lutchmeeput Singh more than tð any ane else, and Roy 
Lutchmeeput Singh has no means of reaching the fund save by 
obtaining a further order of Court authorifing (but not direct- 
ing) Heeralall Seal to papthe fund to him, pr- by applyiag to 
have a Receiver appointed to get in and realize the amount due. 
Heeralall Seal, being the party to pay the money, would, after 
notice of the attorngy’s lien, pay the money at his own peril if 
he did not first satisfy the lien. And if the fund were brought 

Me 


(1) 2efur., N. 8., 814, 


48) 28 I$ J., Exch., 213, 
(2) 4 M. & C., 354, 
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1878 into Court, the attorney might present a petition for taxation of 
Nawas Nazia hig bill and for payment of it out of the fund. Under these 


or BENGAL 
v. circumstances I can make no such order as is asked for now. 


HEERALALL + 

Bust. The decree direogs that the defendant Heeralall Seal shall pay 

° to the plaintiff the Nawab Nazim a certain sum.- How can the 
plaintiff now come in and ask that that decree shall be as it were 
split up into parts, and that as to part an order may be made 
that it shall be paid to the plaintiffs attorneys ?. 

All I can do at present is to order that Heeralall Seal do not 
pay the fund attached to any body without giving due notice to 
Mr. Pearson, to Mr. Linton, and to Mr. Leslie. The sooner 

° those gentlemen tax their bills and ascertain their true position, 
the better willit be for them. 
j There will be no costs of this motion. 


Application refused without costs. 
Attorney for the plaintif: Mr. Pearson. 
Attorneys for the attaching creditor: Messrs. Beebee and Rutter, 


Attorney for the defendant: Mr. Wigley. 


Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Pontifex. 
KALLYPERSAUD SING v, HOOLAS CHUND. 


1873 
Aprii 29 
Small Cause Court Act dx of 1850), 38. 58, 88 —Jurisdichon— Goods and 
` Chaitels—Meveabla Pupperty—Tiled Huts. 
Se , ü 
i Tiled huts are not “ googs and chattels” within the meaning of s. 58, Act IX of 


1850,and therefore cagndt be taken in execution under that section. 
Whéte tiled huts “hell been seized under a decree of the Small Cause Court, 
e andathird party ifiterpleaded under s. 88 of Act IX of 1850, and claimed the huts, 
held that the Oourt, having no power to seize the huts, was right in dismissing 
the claim. ; 


è 


Cask stated for the opinion í of the High Court by the first 
Judge of the Calcutta, Small” Cause Court, under s. 7 of Act 
XXVI of 1864:— 


s e + 


d 
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The plaintiff interpleaded under s. 88 of Act IX of 1850 
for two tiled huts, valued at Rs. 1,000, wĦich had been seized 
by the defendant (judgment-creditor 1 im & previous guit)» and 
which the plaintiff claimed as goods and chafels belonging to 
himself. The huts were proved to be of the following construc- 
tion :—~-The posts are very large, made of small (sic,) wood, the 
ceiling is made of planks covered with mortar and chunam, the 
floor of the second story of mortar like houses, and the walls of 
split. bamboos and gurran posts covered with mud; there are 
wooden steps nailed on to the pillars, the ground floor is made of 
bricks covered with tiles. 

I held that these huts were not movéable without change, ‘of 


form, and that they were clearly not moveable property, under » 


the Act for the regulation of Mofussil Small Cause Courts and 
the Full Bench decision Nattu Miah v. Nand Rani” (1). 

The first Judge, after referring to the words of the Mofussil 
Small Cause Court Act (XI of 1865) and Stephen’s Comment- 
aries, Vol. I, 286 and 172, held that the huts claimed were not 
' goods and chattels, and were consequently not the proper suhject 
of a claim under s. 88 of Act IX of 1850, but should be made 
the subject of an action of trespass for a seizure not justifiable 
under the terms of the warrant. He dismissed the claim under 
s. 88 of Act IX of 1850. ? 

The following were the questions referred :— 

1. Whether the Judge was right in considering that the tiled 
huts claimed were not goods and chattels ? 

‘2. Whether, if he was right, he was also right in dismissing 
the plaintiffs claim under s. 88? . 

The first question was referrad by tha J udge himself with the 
remark that “the practice of the Court has, for years previous 
to my tenure of this office, been to treat tiled huts as goodseand 
chattels, though it seems from Mr. Temples York on the practice 
of the Court that they were not always “treated as such” (2). 
The second question was referred at the request of the plaintiff’ 
Counsel. ° 


s 
7 * 
(1) 8B. L. R., 508. R o) Seelemple’s Small Cause Court 
Practice, 116. 
i . s-—-60 | . 
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Mr. Apcar for the plaintifi—The words in s. 88, Act IX of 


Spee 1850, and in the schetlule to the Act are “ goods and chattels,” 


BAUD Sin 
v. 
HooLAs 
CHUND. 


te 


and the same words are gised in s. 68 of the same Act. Ins. 69 
of the same ‘Act, quly the word “goods” is used. It is submitted 
that the word “ chattels” is synonymous with the word “ goods.” 


Ina. 19 of Act XI of 1865, the words “ moveable property” are 


used. On these words it was held in Nattu Miah v. Nand 
Rani (1) that buts.are not “ moveable property” under that 
Act. On the principle of: that decision, it is submitted they 
are not “goods and chattels.” For the definition of “goods 
and chattels,” see Wharton’s Law Lexicon, 3rd edition, 401; -Wil- 
liama’ Personal Property, 7. Huts cannot be moved without an 
essential change in their nature. In Act VIII of 1859, 
ps. 233—235, there is a distinction between “goods and 
chattels” and “ immoveable property.” 

On the second question referred, it is submitted the claim to 
the huts was not rightly dismissed under s. 88. [ PONTIFEX, J.— 
Your contention is that the Small Cause Court could not attach 
them. CoucH, C.J.—S, 88 only applies if the bailiff is justified 
in seizing the huts.] The claim ought to have been allowed, or 
the bailiff ordered to release the huts. [Covon, C.J.—It has 
long been the practice of the Small Cause Court to attach 
hats such as these.| The issuing of short date summonses was a 
practice of long standing, yet this Court decided it was illegal— 
see Bhairabdan Ram Chand v. Bassantla] Bhagat (2). ° 


The opinion of the High Court was delivered by 


Covon, C.J.— The ‘fivst question put to us by the learned 
$ 

Judge of the Small Cause Court is “whether I am right in 
considering that the tiled huts claimed are not goods and chat- 
tels™ He does hot say “within the meaning of s. 58 of Act 
IX of 1850,” but? that is what he must have intended, and the 
question which we should answer. 

What is mgant by goods and chattels by s. 58 appears from 
the subsequent sections. It is one of a series of sections 
relating to the executior! of an®rder of the Court, and we find 


4 
(1) 8 B. L. Rọ, 508, ° À (2) 9 B. L, B,, 256. 
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it said in s. 69 that “every bailiff executing any prodess of 
execution issuing out of the said Court against the goods of any 
person may, by virtue thereof, seize and take any of the goods 
‘of such person except, &c.” The Word “ chattels” does not 
occur there. I think this shows that, in s. 58, chattels was 
used as synonymous. with goods, and not as having a more 
extensive meaning. Then in s. 73, the previous sections con- 
taining provisions in regard to the sale of the property taken 
in execution, it is said :—“ Until such sale the goods shall be 
deposited by the bailiff by whom they were taken in some 
fit place, or they may remain in the custody of a fit person 
approved by the Judges to be put in possession by the bailiff.” 
That is a provision consistent with goods and moveables being 
taken in execution, but not with a ħut or house being taken. 
Then s. 80 provides for what is called the goods and chattels 
of the party being discharged and set at liberty which, I take it, 
‘means being restored to the owner, or freed from the execution. 
All these provisions seem to show that what was intended to be 
taken in execution of the order of the Small Cause Court were 


6 
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goods and chattels, or what are moveables, and not what in 


English law are known as chattels real. This construction of 
s. 58 is supported by the opinion of all the Judges in the case 
of Nattu Miah v. Nand Rani (1). The ground upon whieh 
Macpherson, J., put his judgment shows that the huts are not 
goods and chattels, equally with the opinion of myself aud the. 
two Judges who concurred with me, Macpherson, J., said he 
considered that a hut was a house, and certainly a house cannot 
be properly described as goods and chattets. I think, therefore, 
that what have been described ip this case by the Judge of the 
Small Cause Court are not goods and chattels that might be 
taken in execution under s. 58. 


The second question submitted to us is wists if they are 


not goods and chattels, the learned Judge was right in dismiss- 
ing the plaintiffs claim under s. 88. ` 

Now s. 88 provides that, “if a claim is made to Or in respect of 
any goods or chattels taken in executiog under the process of any 


< 
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Court, &c.” If these are not goods and chattels taken in 


execution under the process of the Court, they do not come 
within the words of thay section. Whatit was intended for 1s | 
that, when the bailiff had, th execution of the order of the Small 
Cause Court, seized property which, if it were the property of 
the defendant in the suit, might be taken in execution, and 
another person had put in a claim to it, the claim should be 
summarily dealt’ with by the Small Cause Court. But here 
the bailiff has taken in execution that which, even if it were 
the property of the debtor, he would not be at liberty to take, 
and though it may seem hard that the claimant should be 
obliged to resort to a suit in order to establish his right, and 
to prevent his property being sold, that is the proper remedy. 
The bailiff, by seizing whfat the warrant of the Small Cause 
Court could not authorize him to seize, has been guilty of an 
illegal act, a trespass for which he is liable to be sued, and for 
which he may have to pay such damages as the owner of the 
huts may have suffered in consequence. Seeing what is stated 
in the case by the Judge of the Small Cause Court, he will 
probably not suffer any serious injury. An order will be made 
which will set matters right. 

I think we must answer both the questions, which’ have been 
put to us, as the learned Judge has decided, that huts are not 
goods and chattels within the meaning of the Act, and that the 
Judge was right in dismissing the claim. 


A 


Attorney for the plaintif: Mr. Vertannes. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Kemp anil Mr. Justice #hear. 


THE QUEEN v. BELAT ALI AnD ornuns.* 


+ 


Evidence Act (I of 1872), s. 30— Confession of a Prisoner when admissible 


x against Co-Prisoner— Trial by Jury. 

To render the confession of one prisoner jointly tried with another admissible in 
evidence against the latter, it must appear that that confession implicates the 
confessing person substantially to the same extent as it implicates the person 
against whom itis to be used, in the commission of the offence for which the 
prisoners are being jointly tried. 


In this case the appellants, together with Kassim Mundul, 
Budden Mundul, Moniruddin Mundul, and Ahad Sheikh, were 


charged before the Deputy Magistrate of Bongong, ‘under s. 325. 
of the Indian Penal Code, with having caused grievous hurt to 


one Mandari Mundul, and were sentenced to imprisonment forone 
year. From this séntence several of the prisoners appealed to 
the Judge of the district, who was of opinion that, if any offence 
had been committed, it was one triable by a Court of Session 


only, and accordingly ordered the prisoners to be committed for, 


trial before the Sessions Court on the charge of the culpable 
homicide of Mandari Mundul, punishable under s. 304 of the 
Indian Penal Code. On the trial before the Deputy Magistrate, 
Kassim Mundul made a statement to the effect that Mandari 
Mundul was in the habit of telling stories o Brindabun Baboo 
the zemindar, and that he (Kassim) and the other villagers held 
a committee, and resolved to thrash Mandari; that afterwards 
Belat Ali took him‘to a musjeed, and there they both swore to 


give the thrashing ; that a few days afterwards, iley orderedethe 


villagers to thrash Mandari; that after doing’ so, the villagers 
came and told them, and that they had ordered them to take 
Mandari to his own village; that.he was at a distance and saw 
what the others did, but that he was not near the beating; and 


* Criminal apes No. 277 of 1873, fromean order of the Sessions Judge of 
Nuddea, dated the 12th February 1873, | 
” + 


° 453 


1873 
April 24. 





Md 


BENGAL LAW REPORTS. [VOL. X; 


that" he did not know when Mandari died. Budden Mundul 
algo deposed before the Magistrate that Belat Ali, Setabdi 
Myndul, Kassim, Chgwdhur, Nabsim, and others held a com- 
mittee, and that théy ordered the others to beat Mandari, and 
that during ia: bering. they remonstrated ; that they saw the 
beating; that Setabdi, Belat Ali, and Kubeer Biswas ordered 


. Mandari to be removed to his own village, and that Mandari 
was beaten because he used to tell tales to Brindabun Baboo. . 
Moniruddin also stated to the Magistrate that he did not kill“ 


Mandari, but that he and others were ordered to give Mandari a 


' beating; that Belat Ali, Budden, Kassim, Kubeer, and Setabdi 


told them that they were to give Mandari such a beating as 


not to kill him, and that they would pay any expenses which 
would be incurred; that He saw Mandari being beaten, and that 
he himself had given him three or four slaps. 

Qn the trial of this case in the Sessions Court, the J udge 
admitted these statements in evidence, and with respect to such 
evidence, he charged the jury as follows :—‘ These ‘are the 
statements of the prisoners Kassim, Budden, and Moniruddin, 
taken by the Deputy Magistrate, and which give us the reasons 
for the beating inflicted. These statements are evidence against 
the persons making them, and if true, they show the part that the 
three confessing prisoners had in planning the assault in which 
Moniruddin took an active part, Budden being present, and 


Kassim close by. These prisoners now say that they made these 


statements at the instance of the darogah, but you will remark 
that when punished by the Deputy Magistrate, these prisoners 
did not appeal, nor ufge that their confessions had been extorted, 


_avery good ground of ¢ppeal hed it been the case. No reason is 


apparent why, if not true, these sstatements should have been 
made, nor as to, hew the story as to the conspiracy against Man- 
dari, in which wo are told the whole village joined, could have 
arisen if absolutely ~without foundation. Under s. 30 of the 


Indian Evidence Act, the confession of one person affecting 


himself and others concerning an offence for the committing of 


. which the confessing person and the others are being jointly 


tried “may be takene into -consideration,’ i. e., the confessions 
may be m as evidence Against’ the persons not making them.. 


! 
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You will therefore take the statements of Kassim, Budden,’and 
Moniruddin into your careful consideration, ad you will weigh 
the evidence they afford as you would any other evidence,” Berar Au. 
In addition to these statements there was also: thd evidence 
of one Jakur Ali, who was‘a servant of Brindabun Baboo. 
The jury found the prisoners guilty, and the Sessions Judge 


sentenced them to three years’ 


rigorous imprisonment. From 


that sentence Belat Ali, Sonatun Porooie, Setabdi Mundul, 
*Kubeer Biswas, Soneer Sheikh, and Chowdhur Sheikh appealed 


to the High Court. 


Mr. Ghose (with him Baboo Biprodess Mookerjee) for the 
appellants.—A confession to be evidence against a co-prisoner 
must implicate both the prisoner ¢onfessing as well as the 
co-prisoner—The Queen v. Mohesh Biswas (L) Here neither 


(1) Befors Mr. Justice Phear and Mr. Justice 
Ainslis, 


` THE QUEEN v. MOHESH BISWAS anp 
OTHERS,* ” 


The 28rd January 1878. 


Evidence Act (I of 1872), as. 80 & 188— 
Confession of ons Prisoner when admissible 
against another — Aocomplice — Corrobo- 
rative Evidence, 


Mr. Ghose (with him Mr. Rockfort) for the 
appellanta. 


Tux judgment of the Court was doli- 
vered by 


' Pusar, J.—In this case four prisoners, 
Mohesh Biswas, Prilhad Doss, Goggyn 
Sikdar, and Dwarki Joardar, have been 
convicted of murdering one Tinconrie 
Karigur, and of making away with his 
dead body ; and a fifth person, Ram Indro 
Dosa, has been found guilty of abetting 


the four first named persons in the com-. 


mission of the offence of murder, All 
five have bean sentenced to transportation 


* Crimimal Appeal, No. 956 of 1872, fgom aneorder ofthe Sessions Judge of Jessore, 


dated the 26th September 1872. 


for life. Putting on one side for a mo- 
ment the testimony of Soornt Ally, and 
the statement made by Ram Indro Doas, 
one of the convicted persons, the evidence 
in the case is very slight, and may be 
shortly stated as follows (The learned 
Judge proceeded to read and comment on 
the evidence, and having read the follow- 
ing passage:—“I searched Mohesh’s house, 
and found the dao with marks of blood off 
it,” continued):—This is the whole 
of the evidence with the exception I first 
made, and it is at once remarkable that, 
until we come to the last passage which I 
have just now recited, there is nota single 
word or fact which implicates any one of 
the five prisoners in the commission of 
eny offon% or act whatever, and I will go 
farther and say that this evidence leaves it 
certainly doubtéal whether even any trace 
of the missing maħ hgs yet been discower- 
ed. (The learned Judge, after readisf& the 
principal portions of the evidence except 
that of Soornt Ally and Kam Indro, conti- 
nued) :—Clearly I think, for some reason 
or other, the principal Witnesses to the 
preliminary facts in this case have very 
e 
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Kassim Mundul, nor Budden Mundul were in any way affected 
by the statêmentæ made by themselves before the Deputy 


materially varied their testiffony in the 
Sessions Court, as compared with the state- 
ments which they Made at first when it 
may be supposed that they made them un- 
biased, The result then is that, taking the 
evidence on the record all together, other 
than the deposition of Soorut Ally and 
the statement of Ram Indro, which I shall 
notice in detall presently, it may be 


‘ almost gaid that the case of the prosecu- 


tion is scarcely even started, and certainly 
that evidence does not in any degree tend 
to implicate any one of the prisoners in 
the commission of the offence with which 
they were charged. But SoorutAlly’s 
evidence, as far as it can be depended 
upon, entirely alters the complexion of the 
case. I will read it at length. (The learned 
Judge read the evidence and conti- 
nued) :—I have said that this deposition 
entirely changes the complexion of the 
case. Mnnifestly, if it can be relied upon, 
it elealy establishes the charge of mur- 
der against the first four prisoners at 
least. But then this is: the evidence of 
an accomplice. If the story which he 
gives is true, he went and fetched the 
wan, was present when his master twisted 
the cloth round the man’s neck, stood by 
while the man was dragged into the hut, 
accompanied the prisoners when they’ 
carried off the body, and put it down in 
the indigo field ; there stood looking on 
while every man, excepting himself and 
Ram Indro, as he says, tool the dao by 
turns, hacked thë skull, and cht the body 
into pieces, and then went away with 
them, when the remains of the body were 
putinto the sack, and wee pitched into 
tha Fryer. Clearly the part he admits that 
he took in the whole of» this transaction, 
is such a participation in the principal 


. acts of the murderers as constitutes him 


an accomplice, and it is well understood 
now that the evidence of an accomplice 
cannot be safely acted upon gs against 
persons accused by him excepting when if 


| 


(1) 8B. L R. F. B., 2, 


is corroborated in regard to the particulars d 


which implicate them, This principle 
has been enunciated many times by this 
Court, and inasmuch as a reported case, 
Queen v. Baikanthanath Banerjee (1), 
has been referred to, in which the judg- 
ment of the Division Bench, dealing 
with this very matter, was delivered, 
by myself, I will read from the note 
in Queen v. Batkanthanath Banerjee (1) 
what was then said, because it still re- 
‘presents my views. (The learned Judge 
read that judgment and continued): — The 
case I have now read is not precisely, so 
to speak, on all fours with the present 
one, but the remarks there made do almost 
to their full extent apply to the question 
which is now before us, The corrobora- 
tion which is needed to make SoorutAlly’s 
testimony against the prisoner’s trust- 
worthy, should be corioboration derived 
from evidence which is independent of 
accomplices, which is not vitiated by the 
accomplice character of the witness nof 
affected, namely,by the disposition on the 
part of one whose guilt is disclosed to 
purchase impunity or advantage by false- 
ly accusing others; and further should 
be such as to support that portion of the 
accomplice’s testimony which makes out 
that the prisoner was present at the time 
when the crime was committed, and parti- 
cipated in the acts of commission. The 
Judge has found corroboration in more 
than one particular. But it appears to me 
that that corroboration does not bear the 
character which I bave endeavored to 
describe as that which it is necessary it 
sould bear in, order to render the accom- 
plice’s evidence trustworthy against the 
prisoner. (The learned Judge read the 
evidence which the Judge of the lower 
Court relied on a being corroborative of 
the deposition made by Soornt Ally, and 
proceeded). The Judge.says :—‘ And 
finally theré is the confession of Ram 
Indro Doss which, under s. 30 of the 
new Evidence Act, may be taken into 
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Magistrate, therefore the Judge misdirected the jury “when 
he told them to consider those statements as evidence against the 


consideration against all the prisoners.” 
With regard to this I shall proceed now 
to say a few words. But firat I will 
remark that up to this point Soorut Ally’s 
evidence has certainly not received that 
amount of corroboration which would 
justify a Court of Oriminal Justice in 
coming to the conclusion that the persons 
who are affected by it were guilty of the 
offence with which he accused them. Ram 
Indro, the fifth prisoner, when before the 
Magistrate, made a long statement of that 
which he knew of the caso. Of course, it 
may be every word of it taken &nd acted 
upon as against himself, but it is only 
admissible against the others whether for 
the purpose of corroboration of an ac- 
complice’s testimony, or otherwise so far 
as itis made available by s. 30 of the new 
Evidence Act, which says :—“ When more 
persons than one are being tried jointly 
for the same offence, and a confession 
made by one of such persons affecting 
himself and some other of such persons 
is proved, the Court may take into con- 
sideration such confession as against such 
other person, as well as against the per- 
gon who makes such confession.” It 
appears to me that this section must be 
interpreted to mean that the statement of 
fact made by the prisoner which amounts 
to a confession of guilt on hig part may 
be taken iuto consideration, so far and so 
far only as that particular statement of 
fact itself extends against the other 
prisoners who are being tried as well as 
himself for the offence which is thus 
confessed. I think the illustrations which 
are given to this section bear out theis 
view. If this be so, we’must be care- 
ful not to apply statements made by Ram 
Indro Dass before the Magistrate against 
other prisoners than himself further than 
those same statements amount in them- 
selves to a confession of guilt on his 
part. The remainder of the prisoners 
besides Ram Indro, I think without excep- 
tion, both before the. Magistrate and in 
the Sessions Court, denied having had any 
knowledge or any participation in the 


id ® 


murder, and Ram Indro &imself fn the 

Sessions Court ated that whatever he 

had sald before the Magistrate was untrue. 

I will proceed to the statement he made 

before the Magistrate (the learned Judge 
read the statement and continned) :— 

It ig obvious on the first perusal of this 
statement that the prisoner keeps carefully 
clear of confessing any participation in 

the murder. The most that the statement 

as & whole amounts to is an admission on 

the part of Ram Indro of aiding and 

abetting by his presence all the other 

persons mentioned by him who were 
engaged in cutting and making away with 

the dead body of the man who had 

already been murdered. The statement, so 

far as Ít is a confession only, is I think 

limited to this, namely, the statement of 

facts which amount to a criminal partici- 

pation in making away with the body, 

and consequently this is all which can be 
taken into consideration under 8° 80 

against the other prisoners. Bat this 

statement so limited undoubtedly does 
bring Mohesh Biswas, Prilhad Doss, Gog- 

gun Sikdar, and Dwarki Joardar to the 
indigo-field and represents them as engaged 
there in cutting up and making away 
with the dead body. It, therefore, corro- 

borates the statement of Soorat Ally in 
these particulars. The question. is, doos 
this amount to a sufficient corroboration 
such as will justify us in accepting as true, 
and acting ufon, Soornt Ally’s testimony. 
On the whdle, I think not; shortly for 
‘his reason that if, instead of being the 
statement of a fellow prisoner, it had been 

the evidence given on oath of Ram Indro 

Dass examined ag a witness in the cgfo, it 
would not have heen anything other than 

the evidence of an accomplice, and as guch 

I think it does not (I may say generally, 

cannot) constitute satisfactory corrobora- 

tion of the other accomplice’s testimony : 

certainly ja this particular instance, I 

uink itis in itself extremely unsatisfac- 
ofa. at e a e o y 

The fesult theu of the best consideration 
A—61 ] N 
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appellants. Those statements might perhaps have been admissible 
if the charge had been one of conspiracy, but the charge against 
the, prisoners before thg Magistrate was grievous hurt. Again, 
to make a tonfession of a prisoner admissible in evidence against 
a co-prisoner, the offence charged against both must be the same, 
and they must both be on their trial for that identical offence— 
Act Iof 1872, s. 30, illust. (5). Moniruddin, no doubt, stated 
that he had given Mandari a few slaps, but this does not 
amount to a confession of having caused grievous hurt, 
No one appeared on behalf of the Crown. 


The judgment of the Court was delivered by 


Panak, J.—We think, that the verdict of the jury must be 
set aside on the ground that the Judge wrongly directed them 
with regard to the reception of the so-called confessions of two at 
least of the prisoners who were jointly tried with the appellanta, 
namely, Kassim Mundal and Budden Mundul. Ihave, ona former 
occasion, in the case of The Queen v. Mohesh Biswas (1), already 
explained the view which I take as to the proper application of s. 30 
of the new Evidence Act, That view isshortly this, namely, that, 
before a confession of a person jointly tried with the prisoner can 
be taken into consideration against him, it must appear that that 
confession implicates the confessing person substantially to the 
same extent as it implicates the person against whom it is to be 
used, in the commission of the offence for which the prisoners 
are being jointly tried. It seems to me that it is this implica- 
tion of himself by the confessing person which is intended by 


which I have been ble to give to the 


yecord in this case is that the evidence is 


altogether insufficient to support the con- 
victfons which have been come to of the 
first ‘four prisoners, “Mohesh Biswas, 
Prilhad Doss, Goggun Sikdar, and 
Dwarki Joardar. As to Ram Indro the 
case is different. His own statement before 
the Magistrate, ff it can be believed, is 
most distinctly a confession of having 
knowingly and designedly tak®n part in, 
the making away,with and congealmegt of 
a dead body which he knew was the boty 


of a murdered man. ‘ è : ‘ 
Ihave already stated the grounds upon 
which I think it cannot be trusted as 
evidence against the other prisoners, but 
I am not prepared to say that it ought 
not to be trusted so far as it amounts to 
an admission of guilt in himself. 

The four first prisoners must be therefore 
acquitted, apd the sentence passed upon 
them set aside. The appeal of Ram Indro 
is dismissed. 


3 (1) Ante, p. 4585.9 
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the Legislature to take the place as it were of the sanction of 
an oath, or rather which is supposed to serge as some guarantee 
for the truth of the accusation against | the other. In the case 
before us neither Kassim Mundul nor Budden Mundul say any- 
thing which amounts to a confession of thtir own individual 
guilt upon the charge whereon they were tried jointly with the 
petitioners, appellants. Both these men distinctly keep them- 
selves out of all complicity in the actual facts which are charged 
against all the prisoners jointly, and upon which the appellants 
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have been convicted with the others; so that it appears to my ' 


judgment that the statements which these men make against 
the appellants are simply, so far as the charge upon which they 
have been convicted is concerned, statements made withbut 
either the sanction of an oath, or ef that substitute for that 
sanction to which I have already referred, namely, the implica- 
tion of themselves on the charge upon which they have been 
tried with the appellants,—in short, without the application of any 
test of truth whatever. There may be some doubt whether 
these remarks are applicable to the confession of Moniruddin. 
Moniruddin, no doubt, does state facts against himself which 
amount to a confession of guilt upon the charge on which he 
and the other prisoners have been convicted: at the same time 
the statements which he makes in this confession against the 
appellants, if they amount to anything material, seem to me to 
be statements which make them accessories before the fact if at 
all, and not actual actors in the transaction which constitutes 
the foundation of the charge. But however this may be, it is 


sufficient for me to say that, in my opinion, in so far as the. 


Sessions Judge has directed that the statements of Kassim 
Mundul and Budden Munduf against the prisoners can in this 
trial be treated da evidence against the appellants, this is a 
wrong direction on a point most material to “fhe fate of thg trial, 


and therefore I think the verdict must be fet aside. I further , 


think that we ought not in this case to direct a fresh trial, 
because upon the best consideration which I haye been able to 
give to the evidence upon the record, the only evidence which 
there appears to affect the appellants, © in addition to the state- 
ments of these so-called copfesstng prisoners, is me testimony 
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Before Mr, Justico Phear. 


THE QUEEN v. HICKS. i 1872 
December 7. 





Evidencs Act (I of 1872), s 24— Confession under thréat made Jor purpose other than to 
extort Confesnon, 


Tax prisoner Hicks was tried for wounding one Lynch with intent to mur- 
der him, and wounding him with intent to do grievous bodily harm. The cyime 
was committed on the high seas on a ship called the Peruvian Congress, on f 
which the prisoner was a seaman. ` : . 


The Standing Counsel (Mr. Kennedy) having proved that the master of the 
Peruvian Congress had sailed from Calcutta, and could not be found, tendered, 
under ss. 83 and 80 of the Evidence Act (I of 1872), his deposition before 
the committing Magistrate. The deposition contained the following state- 
ment of an admission alleged to have been made to the deponent by the pri- 
soner when in custody !— 

“I said to the prisoner ‘is this the knife you stabbed bim with P” He said, 
‘Yes, Sir’ Isaid, ‘this beats anything I ever saw!’ He anid, ‘ well, I intended 
to kill him, as I know d—d well that I shall be hanged for it,” 

The alleged admission was made under the following circumstances os stated 
in the master’s deposition :— 

“ At this time,” i. e, immediately after the commission of the crime, “I was 
making preparations to resist any mutiny. I went up on the poop, where I had è 
sent the carpenter, the boatswain’s mate, the painter, and the carpenter's mate ` 
with muskets. I took with me my rifle. The meg were all in the forecastle at 


this time. I called them to come out, saying, that I would fire upon them if á 
they did not do so. They all came*aft on the starboard side. I saw the e 
prisoner with them. Į said to hif ‘do you surrender yourself as a prisoner P’ > 


He said, ' Yes, Sir” I had him placed in irons.” °e 
The Standing Counsel asked that the portion of the deposition coftaining 
the alleged admissiqn by the prisoner might be read ; “but ° i 


Puan, J., refused to allow this, as the admission was stated to have been 
made immediately after’the prisoner with others lad been threatened by the 
witness, to whom the statement was made, withen loaded rifle. It was imma- 


terial that the threat was not for the purpose ef extorting the confession, but < 
in order to suppress an attempt pee A L 
` B—l 
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Before Mr. Justice Phear. 
4 . 
THE QUEEN v. J. MACDONALD. 
© 
Evidence Act (I of 1872), 2. 8, Mustration k—Admission— Confession. 


Tuua prisoner was indicted for theft and dishonestly receiving stolen property. 
The prosecutor, while travelling by tram to Calcutta, discovered that his 
courier bag, containing his watch, chain, and a sum of money, had been stolen. 
He reported his loss to a Railway Police Inspector at the first station at which 


the train stopped after he became aware of the theft, the prisoner not then 
being present. 


The Standing Counsel (Mr. Kennedy) tendered evidence of this report. 
Puxar, dJ., held it to be admissible under s. 8, Illustration K, of the Evi- 


. dence Act (Lof 1872). y À 


The Standing Counsel next tendered evidence of a statement made by the 
prisoner to the constable who arrested him, to the effect that the watch and 


Rs. 1,000 had been given to him by his gister, and that he had bought the 
chain, 


Puuar, J., observing that there is a distinction in the Evidence Act, be- 
tween admissions and confessions, admitted the evidence. 


- Before Mr. Justice Kemp and Mr. Justice Clover. 


RAC’ BANEERAM, Quarptan or RAO MADHUBRAM, Minor (DEoREE-HOLDER), v. 
RAMNATH SHAHA ARD OTHERS (JUDGMENT-DFBTORS).* 


Act VIII of 1869 (B, C.), e 52—Aot X of 1859, a. 78-—Disoretionary Power of a Court io 
stay execution of a Decrees for ejectment, 


The Court has digeretion to stay execution on other grounds than those on which it is 
bound to do so under s. 62 of Aak VIII of 1869 (B. C.). 7 


Tue decree-holder obtained two decrees against the defendant for arrears of 
rent. The first decree was obtained on the 29th November 1870 for arrears 
of rent of the years 1275, 1276, and up to Asgar of thé year 1277 (17th April 
1868 t& 16th July 1870}, The second decree,gvhich was passed ex parte, was 
for the arrears of rente for the remainder of the year 1277 (to 12th April 
1871). In the second suit there was a prayer for ejectmient of the ryots for 
arrears of rent unpaid, and the former decree was adduced by the plaintiff as 
evidence of the &xistence of the arrears. In the plaint in this second suit, 


* Miscellaneous Special Appeal, No. 201 of £872, from an order of the Judge of Hoogh- 


ly, dated the 5th April 1872, revalsing an tader of the Moonsiff of that distict, dated the 
28rd September 1871, 


6 é ® 


a 
b 


VOL. X.] APPENDIX. 


the plaintiff admitted receipt of Rs. 16 as part-payment for current®arrears. 
The plaintiff applied to the Moonsiff to execuiy his stcond decree by 
ejecting the ryots. The Moonsiff thereupon served a notice on the ryote 
to show cause why they should not be, ejeBted, whereugon they paid 
up the balance due for 1277 (to 12th April 1871). The Moonsiff 
held that, as the judgment-debtor had not paid the money within fifteen 
days of the date of the decree, the plaintiff was entitled to execute his 
decree by ejecting him. Before the Moonsiff the jadgment-debtors declared 
their intention of applying to the Court for a review of the ex parte judgment 
_ in the second case, and prayed for stay of execution in the meantime. The 
Moonsiff was of opinion that, so long as the decree was in force, he had no 
power, under s. 64 of Act VIII of 1869 (B.C.), to stay execution of it. He 
accordingly ordered the ryots to be ejected. 

Against this order the judgment-debtors appealed to the District Judge. 
The Judge on appeal reversed the order of the Moonsiff, and disallowed 
the prayer for ejectment of the appellants. He observed :—“ Two points 
seem to me to arise in this case: first, is the ryot entitled to protection 
on account of this payment after fifteen days from the date of the decree P 
Second, having received Rs. 16 as part-payment of 1277 (1870), can the 


zemindar eject the ryot, because there was a balance due at the end of the 


year P On the first point, seeing that the respondent allowed the notice to be 
served without objection, and seeing that it was an ez parte decree, to re-open 
which, unless the Court had accepted his payment, the ryot would have Been at 
liberty to apply under s. 119 of Act VIL of 1859, I think that this is pecu- 
liarly a case in which, if ever, an Appellate Court can exercise the discretion 
which is given to it under the judgment of the High Court in the case of 
Nobokristo Mookerjee v. Ramesshur Goopto(1). It is unnecessary thereupon 
to consider the second point, &c,”” 


The decree-holder appealed to the High Court. 
Baboo Mohendro Nath Mitter for the appellant. 
Baboo Bhoyrub Churder Bannerjee for the reapondents. 


The judgment of the Court was delivered By e 


' Kun, J. (after stating the®facts).—This case turns upon the wording 
of s, 52 of the Rent Act, Act VIII of 1869,ethe wording of which i is 
precisely the same as that of*the old s. 78 of Act x hf 1859, whieh enacts 
that, “in all caseg of suits for the ejectment ofa ryet, the decree shall 
apecify the amount of the arrear, and if such amount, together with interest 
and costs of suit, be paid into Court within fifteen days from the date of the 
decree, execution shall”be atayed.” Now, in the case which has been referred 
to, Nobokrisio Mookerjee v. Ramgsshur Goopto (1), Sir Barnes Peacock 


° (1) 2 y aii X Cases, 75, 
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distinctly says, in considering s, 78 of Act X, which then applied, and 
the words of whifl are precisely the same as those of s, 62 of Act VIII 
of 1869, that the ryot is entitled to have execution stayed without any order 
of thee Court, jf he pays the*mongy into Court within the limited period, 
but it does not say that execution shall not be stayed under any circumstances, 
either by the Court itself or by the Appellate Court. We think, therefore, 
that, under that ruling, the Judge bad discretion, and, looking to the circum- 
stances of the case, we think that he was right in his exercise of that 
discretion, 


We dismiss the appeal with costs. 


Before Mr. Justice Kemp and Mr. Justice Glorer. 
IN THE MATTER OF THE Perrrios or ROHOMAN SIRKAR AND ANOTHER,” 
Ad V of 1871, 2. 17— Order of executive nature, 


The High Court, while considering that an order by a Magistrate professing to act under 
B. 17 of Act V of 1861 was illegal, refused to interfere, on the ground that the order was 
one of an executive nature. 


Reference to the High Court by the Sessions Judge of Rajshahye.—In 
February 1872, a traveller passing along a foot-path, opposite the vil- 
lage of Ohobari, was set upon in open day by two men, who murdered and 
robbed him. The Assistant Magistrate of Serajyunge obtained sufficient 
evidence agninat two of the inhabitants of Chobari on which to commit them 
for trial before the Sessions Court for the aforesaid murder, but the prin- 
cipal witnesses, on whose evidence he so committed those two persons, retracted 
befoxe the Sessions Court the statements they had made before the Assistant 
Magistrate, and the case consequently broke down in the Sessions Court, and 
the, accused persons were discharged on the 22nd of April last. On the 10th 
of Muy, the Assistant Magistrate drew up a proceeding, in which, after remark- 
ing that there had been a serious murder in Chobari, and that many budmashes 
lived in that village, he callgd upon the Police Inspector to report whe- 
ther it was necessary to appoipt special constables for the security of the 
lives and property of people passing by ot through Chobari during the then 
approaching rainy senson, and, if such a measure were necessary, to submit a 
list of five of the principal*residents of that village. 

The port of the’ Imspector being in favot of the appointment of such 
special constables, the Assistant Magistrate, on the 27th pf May, appointed 
Rohoman Sirkar, Moonshee Akhoond, and three other inhabitants of Chobari, 
as special constables under the provisions of s, 17, Act V of 1861, direct- 
ing them to state within ten days any objections they Might have to being so 


è td i ‘ 
* Reference to the High Court unger s, 434 of the Code of Criminal Procedure by the 
Sessions Judge of Rajshabye. ies \ . 
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e 
appointed. No objections having been made by any of those five persons by 
the 8th of June, the Assistant Magistrate, on that dafe, declared them duly 
appointed special constables, and bound to perfogm the duties of officeys of 
Police under the provisions of ss. 17, 18, and ¥9 of Act V of 1881. On the 
6th of July, Rohoman Sirkar and Mvonshee Akhoond petitioned the Assistant 
Magistrate to withdraw his order with regard to them, complaining at the same 
time of the hardship and pecuniary loss entailed upon -them by the operation 
of that order, they being mahajuns and tradera, and their profits and guc- 
cess in business depending in a great mensure on their travelling about the 
* country, and being free to leave Chobari whenever, and for as long as, it was 
to their Interest to do so, a freedom of which they were deprived under the 
Assistant Magistrate’s order, The Assistant Magistrate did not comply with 


their prayer, and they petitioned this Court under s. 434 of the Code of 


Criminal Procedure. “ 

I consider the Assistant Magistrate’s order is illegal, because the circum- 
stances which could alone render such order légal did not exist, nor was any 
one of those circumstances reasonably to be apprehended at the time of the 
passing of that order. 


The judgment of the High Court was delivered by 


Grover, J,—The order of the Assistant Magistrate appears to ns to be one of 


a purely executive naturg, and one with which this Court has no powes to 
interfere. 


We may say, however, that we agree with the Sessions Judge in thinking 


the order illegal, inasmuch as s. 17, Act V of 1861, refers to cases of 
unlawfal assembly, riot, or disturbance of the peace only, and not to crimes of 


the nature referred to in this proceeding. i 


If the Assistant Magistrate considered the Police force already entertained 
insufficient to prevent crime in the village of Chobari, he should have applied 
for sanction to an increase, under s. 15 of the Act. 


# 
Before Mr. Justioe Kemp and Mr, Jilstics Glover. 


ESHAN CHUNDER GHOSE anp orages (Puaintires) v HURRISH CHUNDER 
* BANERJEE (DsFenpant).* e Z 


e 
Suit for Khds Possession— Occupation for more than 12 years by efection of a Afud-hBuse—- 
Right of Ocoupancy—Act X of 1859, s 6—Denial of Landlord's Title. 
e eo 


Tue plaintiffs as talookdars brought a suit against their tenant Mnddun 
Ghose, for recovery of rent at enhanced rates of lands held by Wim, including in 
the claim the two cottahs in dispute in the DERRE suit. The tenant denied that 


* Special Appeal, No: 859 of 1871, from a Sore of the > Subordinate Judge of Hooghly, 


dated the 34th April 1871, affirming a deogee of mie, Moonsiff of that Tans dated the 
23rd January 1871, | 
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” ; 
these two cottajs formed part of his holding, but alleged that they were part 
of the Zákhiráj holding df one Hurrish Chunder Banerjee. The present defend- 
ant, Hurrish Chunder, intervened in that suit and claimed the two cottahs as 
ldkhirdj. Tħe result of the swit was that rent was assessed on the land 
admitted by MuddareGhose to be in his possession, excluding the two cottahs. 

The plaintiffs next instituted a suit against Hurrish Chunder Banerjee 
for a declaration that these two cottahs were his mál landa, and for posses- 
sion. They obtained a decree simply declaring their “mál rights” over the 
Jands in dispute. ‘This decree was on special appeal upheld by the High Court. 
The plaintiffs having served notice to quit, now sued Hurrish Chunder Banerjee 
for recovery of khds possession of these two cottaha with meme profits, and they 
prayed that he might be ordered to remove a mud house erected by him on the 
land. The defence was that, as the plaintiffs had already claimed kás posses- 
sien and obtained a decree, simply declaring their right to receive rent, the 
present action could not be maintained ; that as the defendant had for twenty 
years been in possession, and had’erected a house, at a great expense, without 
any opposition from the plaintiffs, the latter could not now sue_for khds 
possession. 

The Moonsiff held that the plaintiffs were never in kkds possession; that the 
defendant had for twenty years been in possession of the land, as was evidenced 
by his having erected a dwelling-house on it; and that therefore it would be 
inequitable and unjust to give the plaintiffs a decree fpr khás possession. He 
further held that the plaintiffs had established their “mál rights” over the 
land, and awarded them mesne profits for the period claimed at the rate 
assessed, with costs. Against this decree the plaintiffs appealed. ‘The Sabor- 
dinate Judge, on appeal, concurred with the reasons assigned by the first 
Court, and in addition held that the plaintiffs having already sued for Ahds 
possession, and having only obtained a decree declaring their right to receive 
rent, they could not again sue for kAds possession, and he dismissed the appeal. 


The plaintiffs appealed to the High Court. 
6 

Baboo Taruck Nath Duth for the appellants contended that the suit was 
not barred by s. 2 of Act VIIL of f859. In the former suit there was no 
prayer for the removal of the mud house,* In that syit, he urged, there was 
a figding to the effeet*that the defendant had got into possession as hoorfa 
tenaflt, or sub-lesbec*of Muddan Ghose, anf he afterwards in the suit for rent 
against Muddun’had fraudulently set up a lákhiráj holding. The present defend- 
ant ought, therefore, to be regarded as a trespasser. The defendant has 
acquired no right of occupancy in the land, he having held as a sub-lessee, 
and denied the plaintiff’s title; see Sheikh Peer Bux v. Sheikh Meahjan (1). 


There was no acquiescence on the part of the plaintifls to the defendant's 
® * 


+ 
i (1) W. R., Sp. ji 146. 
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building a mud house. The plaintiffs had no knowledge gf the defendaut 
having ever held the land until the rent suit. ` 


Baboo Bama Churn Bannerjee for the respond@nt.—The fact, of the fand 
being held to be not ldkhirdj cannot deprive the defendgnt of his occupancy 
right acquired by length of posseasion, In the former suit the only question 
tried was whether the land was lákhiráj or not. The defendant has, at consi- 
derable expense, erected a dwelling-house upon a bond fide belief that he had 
a right to do so, and it is found by the Court below that the defendant has been 
ein possession for twenty years. No proof was given of the plaintiffs’ ignorance, 
and it is impossible to sappose that they could have remained ignorant of the 
existence of the dwelling-honse for so long a period. The defendant cannot 
be regarded as a trespasser, merely because he bad set up a title which he 
could not satisfactorily establish. It would be very hard for the defendant 
now to have to remove the building, nor would the pleintiffs suffer in any 
way by its continuance when they have established nnd obtained a decree 
for rent; see Beni Madhab Banerjee v. Jai Krishna Mookerjee (1). 


The judgment of the Court was delivered by 


Karp, J. (after shortly stating the facts),—The first point is whether s. 2 
of Act VIL of 1859 applies to this case or not, Weare clearly of opinion 
that s. 2 does not apply, That section refers to causes of action which 
have been heard and determined by a Court of competent jurisdiction in a 
former suit between the same parties. Now, it is very clear that the present 
cause of action, which is for ejectment of the defendant and khds possession, 
is not the same cause of action tried in the former suit. Therefore s. 2 does 
not apply. 

We then come to the question whether the defendant has acquired a 
right of occupancy in this land. We think that he has not. It is very clear 
that, if the defendant claims to have held this land as a koorfa tenant, or sub 
lessee of Muddun Ghose, such holding would not give him a right of occupancy. 
Then it may be said that he has held the land a3 lékhirdjddr, but it has 
been found in a suit between the parties, nantly, the present plaintiffs and 
the defendant, that the land was not lákhiráj, but that it was the mál land 
of the plaintiffs. Therefore, if the defendant held as koorfaddr, he acquired 
no right of occupancy, and if he held otherwise, he hela as a trespasser, aad his 
holding as a trespasser would not “under s 6 give him apy right of occupancy. 
This has been ruled im the case of Shetkh Peer Bus v. Sheikh Beahjan (2) 
by the late Chief Justice Sir Barnes Peacock and Bayley and Kemp, JJ. 

Then we come to the question of equity. We do not think that this is a 
case which is at all on all fours with the case of Beni Madhab Banerjee 
vy, Jai Krishna Mookerjee (1). In thisease we dè not think that the defend- 
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ant is entitled to any sympathy from the Court. It appears that he fraud- 


_ulently set up this lakh dj holding in collusion with the tenant of the plaint- 


iffs, Muddun Ghose. A great deal has been said about the fact of the plaintifs 
stunfing by and allowing the defpndant to erect this mud-house at considerable 
expense, Now, unti the point was settled in the suit brought by the plaintiffs 
to Lave his mál right declared, and which suit was brought after the plaintiffs 
had been unsuccessful in the suit against the ryot, Muddun Ghose, for the 
rent of these two cottahs, we think it cannot be said that the plaintiffs were 
under any other impression but that these lands were part and parcel of the 


l holding of their tenant Muddun Ghose; that tenant having a right of occupancy, 


and the land being bastu land (1), any erection by any third party holding from 
Muddun Ghose would not be a matter with which the zemindar could interfere ; 
but the matter assumed a very different aspect when the zemindar on bringing 
hig suit for rent against Muddun Ghose was met by the plea that a portion of 
the land was not in the tenancy of Muddun Ghose, but was the lákhiráj of the 
defendant—-a plea which eventu&lly wholly fuiled in the subsequent suit. We 
therefore think that the ruling in Beni Madhab Banerjee v. Jai Krishna 
Mookerjee (2) does not apply to this case. ‘That was a case in which a party 
took lands from the zemindar and transferred them to other parties, who 
erected pakkd buildinga thereon. The zemindar wanted to demolish these 
pakká buildings, on the ground that the original tenant had no transferable 
rights. It was held in that case that there was evidence, although that evi- 
donce was mengre, of a custom to transfer, and it was considered that the con- 


‘duct of the zemindar, in allowing his ryot to transfer the lands and the trang- 


feree to erect pakká buildings without immediately attempting to stop him in 
so doing, amounted to an acquiescence in the transfer, and to standing by, 
wRile the tenant spent a considerable amount of money on the buildings. 

We therefore think that the plaintiff is entitled to the relief he asked for, 
mamely, to khás possession. We therefore decree his suit on the terms of 
the plaint, reversing the decisions of the Courts below, with costs to be paid . 
by the defendant, respondent, 


(1) The site of a building. (2) 7 B. L. B., 152. 
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Before Mr. Justice Kemp and Mr. Jagtice Glover. z 


KALI PERSHAD DUTT (Dzcren-H0LDĦR) v. RAJAH MAHOMED 1872 ` 
JOWAHUR JUMMA KHAN (Jupament-DEBTOR).* June 4%. 


Priority of Attachment, Effect of—Right of first attaching Creditor to proceed against other 
Property of Debtor after the Sale of the Property attached by a second attaching Creditor. 


Baboos Kally Mohun Dass and Bama Churn Banerjee for the appellant. 
Baboo Mohiny Mohun Roy for the respondent, 


Tur facts of this case and the points raised in appeal are fully set forth 
in the judgment of the Court delivered by : ° 


s 

Kxare, J.—The decree-holder ip the appellant in this case. It appears that 
he attached certain released lákhiráj lands In satisfaction of his debt. The 
jadgment-debtor applied for time to raise the money by way of mortgage, or in 
some other way. ‘The judgment-oreditor allowed this, and the sale was post- 
poned, the attachment subsisting. Subséquently, another creditor brought to 
sale the same property, and the property was sold. The judgment-creditor, 
the appellant before us, now seeks to attach and sell other property belonging 
to his judgment-debtor and both Courts have held that he is not at liberty 
to do so, inasmuch as his attachment of the property first attached still 
subsists, and the lands are subject to all liability under his decree, 
‘and that he must therefore proceed againgt these lands and sell them, 
and that he is not at liberty to attach and sell other lands. We 
think that the finding of the ‘Lower Courts is wrong. We have not Veen 
shown that the surplus sale proceeds are sufficient, supposing the special 
appellant to have priority of attachment, to satisfy the whole of his claim, and 
itis clear from the ruling in Unxnopoorna Dassea v8. Gunga Narain Paul (1) 
that “if two parties attach a property in execution of separate decrees, and 
the sale of the property takes place at the instange of the decree-holder who 
made the second attachment, the decree of the decree-holder who made the 
first attachment will be first satisfief from the sale proceeds; but the sale 
cannot be disturbed if, such decret-holder, instead of taking his money out of + 
the sale proceeds, put up the rights and interests of Ais debtor in the property 
again for sale.” Now in this Gase, as already observa, ht the most # that 
the special appelléntyould claim would be the right of priority to be satisfied 
out of the sale proceeds; we have not been shown whether the sale proceeds 

* Miscellancous Special Appeal, No. 94 of 1872, from an order of the Judge of Beer- 


bhoom, dated the 16th December 1871, affirming an, order of the Subordinate Judge of 
that district, dated thb 22nd of May 1871, 
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1872 would be sufficient to satisfy his decree, and it is represented to us that they 
KaurPer- are nothing like sufficiet ; and if he was to proceed to sell the property which 
se has already passed by sale to a third party, the sale could not be disturbed, 


` 6. ` 
eni We think therefore that the judgment-creditor was perfectly justified in pro- 
Jowhnur ceeding against any ather property of his jadgment-debtor, and we do not see 





Jomfia Kean. pow the jadgment-debtor is in any way prejudiced by his doing so. It is said 
that the sudder jumma of the property attached is Rs. 16,000; if that be the 
ease, the judgment-debtor is clearly in s position to pay his just dete. 
and if he wants to avoid the sale, he mast satisfy the decree. 

The appeal is decreed with-costs, and the decision of the Lower Court © 
reversed. 
= . à Before Mr. Justes Phear and Mr, Justice Ainslie, 

° Jan. Y). THE QUEEN v. BHEEKOO KALWAR, alias BHEK SHA.* 

Criminal Procedure Code (Aci X of 1872), m 425— Trial of Fact of Unsourdness of Mind- 
d 


~ Tue facts of this case appear sufficiently in the judgment of 


Pusang, J.—In this case the prisoner has been cpnvicted of nmrder and 
sentenced to death, and the record has come before us in due course for the 
confirmation of that sentence. The Judge reports that, under a. 271 of the 
Criminal Procedure Code, he enquired of the accused whether he wished to 
appeal, and he signified his intention of not doing so. 

@n referring to the record we find at the outset a statenrent written by the 
Judge to this effect: —“ The demeanour of the accused when called on to plead 
to the charges was so peculiar that I entertained doubts as to his sanity. I 
herefore thought it necessary to try the question of the accused's unsound- 
ness of mind.” The Judge then states that he took the evidence of the Civil 
Surgeon, and concludes in these words:—“ On the evidence of the Civil 
Surgeon, I cannot hesitate to. pronounce that the accused is of sound mind 
‘and capable of making his defence.” Thereupon the trial proceeded before 
+ the jury. . 5 

8. 425 of the Crimjaal Procedure Code enacts "that, “if any person 
commisted for trial before a Court of Sessioħ shall, at hia trial, appear to the 
Court to be of unsound mind and incapable of making hig defence, the Court, 
shall, in the first instance, try the fact of such unsoundness of mind, and if 
satisfied of the fact shall give a special judgment that the accused person is of 
nagound mind and incapable of making his defenc8; and thereupon the trial | 


* Criminal Referred Case, No. 48 of “$873, om an order of the Additional Session 
had 


Judge of Howfah, dated the 8th January 1878, 
Tanman, y 
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shall be postponed.” It appears to us from the use of the yords “in the first 1872 


instance” clear that the Legislature intended the triaPof this issue of insanity to — QoreN 


be considered as part of the trial of the accused person before the Court; and Bean 
then we find upon referring back to s. 232 that “all trials before the Court of Kattan, 
Session eae be either by jury, or conducted with the aid. of two or more aan 
assessors.’ Here the trial was to be by jury; and reading the two sections H 
together, we think that the preliminary issue which the Sessions J udge tried 
ought to have been tried by the jury, and not by himself personally. 

On that ground we think that the whole of the trial has been vitiated, and 


that the conviction and sentence must be set aside and a new trial directed. 


Before Mr, Justice Macpherson. > 
& 
d. F. WATKINS v. RAJAH ROHEENER BULLUB, 1878 
e January 1% 
Act VILI of 1859, ss. 280 ¢ 281- Execution—Sohedule, ad 
Tus defendant, who had been arrested in execution of a decree, applied to 
the High Court, under Act VIIL of 1859, as. 280 and 281, for his discharge . 


on surrender of the whole of his property. The property mentioned in the 
schedule consisted altogether of moveables. 


Mr. Stokoe, for the judgment-creditor, objected to the matter being heard, 
ag the petition did not state the place or places where the property mentioned 
in the schedule was to be found. 


Mr. Bonnerjee, for the jadgment-debtor, contended that the words in 4.0280, 
* the places respectively where such property is to be found,” related to immove- 
able property, and not to personal chattels. The property in this case is all 
chattel property, and must be presumed to be at the place where the defendant 
was arrested. Tho objection is a technical one, and the defect, if defect there 
be, is not fatal, because the petitioner, who is present in Court, may be 
examined, and the locality of the property asgprtained, without sending him 
back to gaol. . . 


Macpuenrson, J.—PFersons apping for the benefit of ss. 280 and 281 must ° 


strictly comply with the requirements of those séotions. ÑN. 280 saya, that’ 
the application for discharge ‘shall contain a fall feobunt of all Property 
belonging to the applicant, “ and of the places respectively Where such property 
is to be found.” In the present instance, the applicant has not stated where 
the property which he declares belongs to him is to be foung. This ia a most 
substantial defect in the application : for the judgment-creditor is entitled to 
the earliest information as to where the property is to be found, go that he may 


_ attach it at once if he wishes to do sor Theeobjection taken is a fatal one, 


eel 


and the application for discharge i be refused. ` ' 
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Befoge Mr. Justice Macpherson, 


1871 GOBIND CHUNDER DUTT v. KHERODE CHUNDER MITTER. 
Janviry 16. 
= Act VIL of 1859, s. 289—Service of prohibitory Order by affixing tt to Wall of 


Dwelling-house, 


Tais ea application by Mr. Woodroffe, on behalf of the plaintiff, for the 

‘ appointment of a manager, under-s. 243 of Act VIII of 1859, to get in certain 
moneys of the defendant alleged to have been attached by the~plaintiff in the 
hands of one Punchanun Mitte? It appeared on the affidavits that thee 
prohibitory order attaching the said moneys had been served on Panchanun | 
Miter by affixing the same to the wall of his dwelling-house, 


Mr, Evans, for Punchanun Mifter, contended that there was no binding 
attachment. ; 


MAOPHERSON, J., refused the application with costs, on the ground that 
there was no binding attachment, inasmuch as the érder had not been served 
by delivery, or by registered letter, as provided by s. 239 of Act VIII of 1869. 


Before Mr. Justice Kemp and Mr. Justice Glover, 


Pei BHOOBUN MOHUN MONDUL AND ANOTHER (JUDGMENT-DEBTORS) v. NOBIN 
a ee - CHUNDER BULLUB (DEORER-HOLDER).* 


Act FIM of 1859, 8, 200—Decres for the Performance of a particular act by the Judgment- 
debtor —Kaecution, 


Oss Nobin Chunder Bullub had obtained a decree that “ the defend. 
ants do, within six weeks after service upon them of this decree, remove 
the obstruction and re-@ben ‘the pathway or Jane leading from the 
porth-west end of the plaintwf’s houge northwards to a public road, as 
the same existed before the commencement of the suit, and as des- 
cribed in the plaint,” The decree-holder made several, attempts to execute 
this decree, and, w dn each occasion, met with objections by the jadgment~ 
debtors. In April 1872, the Moonsiff ordered the Ameen to execute 
the decree by causing the obstruction to be removed. Against this order, the 
judgment-debtors appealed to the District Judge, who, on the 26th of April, 
upheld the Moonsiff’s order. X 


‘u 


* Miscellaneous Special Appeal? No. 188 €f 1872, from an order of the Judge of the 
24-Pergunnabs, dated the 26th Apfil aie, re irming an order of the Moonsiff of that dis- 
trict, dated the 6th April 1872, 

| 
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The judgment-debtors appealed to the High Court. ; : 1872 
Baboo Hem Chunder Bannerjee for the appellants.—The decree which is Pnconmi 


sought to be executed commands the defendant p do a particular act within MonxpuL 
a specified time. The mode of executio of such a decree is provided Nope 
_ for by s. 200 of Act VIIL of 1859. When the decree is not for delivery of sibel 
a specific moveable, it can only be executed by imprisonment of the debtor, e 


or by attachment of his property, or by both. 


Baboo Kali Mohun Doss for the respondent.—S. 20C of Act VIII of 
” 1859 does not apply to cases of this kind. Where it is in the power of the 
Court to carry out the terms of a particular decree, the alternative mode of 
execution by attachment of the property and imprisonment of the debtor 
is not to be resorted to, The words “particular act” in s 200 mean such 
act as the Court is unable to have performed without the aid of the jadgmehtt- 
debtor, In the present case it is possible for the Court to have the 
obstruction removed without the aid of the judgment-debtor. = 


The appellant was not called upon to reply. | 


The judgment of the Oourt was delivered by 


Kemp, J.—In this ,case the judgment-debtors are the appellants, It 
appears that in Oheyt 1276 (March and April 1870), a guit was brought 
by the vendor of the plaintiff to remove certain obstructions in a pathway ; 
these obstructions being described in the plaint as a wall running east and 
west, the foundation of a wall running north and south, and the closing of a 
pucca drain. The pathway is described as being 60 haths in length, Ånd 
4 hatha in breadth. The plaintiff obtained a decree, and it is this decree which 
we have to construe and execute, The decree $s to the following effect 
(reads). This decree of the Court is therefore a decree for the per- 
formance of a particular act on the part of the defendants. Such a decree 
therefore must be executed under the prowisiogs of s. 200 of the Civil i 
Procedure Code, which enacts that, “if the degeee ba for any specific move- 
able, or for the performance of any cofftract, or for the ‘performance of any” 
other particular act, it shall be enforced by the seizare, if practicable, of ‘the ° 
specific moveable and the delivery thereof to the parfwto whom it shall have 
been adjudged,” or as in this ease where the decree has*bebn for the pefform- 
ance of a particular act, “by the imprisonment of the pary against whom 
the decree is made, or by attaching his property, and keeping the same under 
attachment until farther order of the Court, or by both imprisonment and 
attachment if necessary,” The lower Appellate Court in its judgment says, 
that the jadgment-debtor has for months been alle to keep the decree-holder 
out of his rights by trying every manœuvre possible in the execution depart- 
ment, The Judge then goes on to ony that the case has been before his pre- 
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decessor twice on sBPpeal, and that, on both occasions, the order of the first 
Court was upheld He then animadverts on the conduct of the pleader who 
appeared before him, and of the Ameen deputed to execute the deoree, and he 
then States thet the objections of the debtor had been fully considered by his 
predecessor, and that the appeal must be dismissed with costs. 


In special appeal it is contended that the decree simply ordered the per- 
formance of a particular act by the defendant, and that the Courts below had 
no authority under the decree, and the Procedure Code, to order the destruc- 
tion of the building by the Nazir of the Oourt. 


We think that this objection must prevail. Under the section the only way 
in which this decree can be executed is, as already observed, by the imprison- 
ment of the party against whom the decree is made, or by attaching his pro- 
perty, or by both imprisonment and'attachment of property, if necessary. 


‘The order of the Judge must therefore be reversed, and this appeal decreed, 
but without costs. è 


4 


Before Mr. Justice Phear and Mr. Justice Ainslie. 
. Os THe MATTER OF THs Partition or RAMKISHORE SEIN.* 


Criminal Procedure Code (Act XXV ef 1861), sz. 188 ¢ 184—Time for Appearance of 
Person against whom Proclamation tssued—Appearance afier Time _fixed--Confiscation 
after Appearance. 


` as Magistrate of Maldah had issued a warrant of arrest upon a charge of 
forgery against the petitioner which proved infractuous. On the 8th November, 
the Magistrate issued a provlamation under s. 183 of the Criminal Procedure 
Code for his appearance on the 10th December, ‘and at the same time attached 
his property under s. 184. The proclamation was read at Khurba, at which 
place the petitioner did not reside; he surrendered, however, on the 19th 
December. He was then committed to ajut, and remanded from time to time 
“without farther evidence being adduced in support of the charge against him. 
On appeal, the High Court, on the 27th Apri, annulled the last order of remand, 
declaring that “there w&s not any evidence taken which could be made the 
foundætion of a chég@,” snd the petitioner was accordingly discharged on the 
18th May. He ten applied to the Magistrate for the yemoval of the order 
of attachment against his property, but his application was refused, and the 
attached property declared to be at the disposal of Government, The present 


appeal was then brought. The facts of the case appear fully in the judgment 
of Phear, J. ° 


2 ns 
i 


a s x 
» * Miscellaneous Criminal Case, No. 220 of 1872. j 
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Mr. Woodroffe (with him Baboo Jshur Chunder Chucherbutty) for the peti- 
tioner contended, that there was no legal evidence of hig having absconded or con- 


cealed himself for the purpose of avoiding the service of the warrant, and even „ 


if there was, it did not appear that the Magistrd%e had satisfied himsetf that 
such was the fact,—see Shewdyal Sing v. Griban Sing (1). The proceedings 
show that, if there was any service, it was in a village other than that in which 
the accused resided. The proclamation was made neither in the proper place, 
nor with the formalities required by s. 183 of the Criminal Procedure Code. 
Even if the proclamation had been duly made, suficient time was not given 
to the accused for appearance: the thirty days must count from the time when 
the proclamation was notified, and not from the date of issue of the order. 
Moreover, the whole procedure provided by s. 183 being simply to obtain the 
attendance of the accused, in whatever way the thirty days are to be counted, 

the petitioner having surrendered, the procedure could no longer be put in 
force—In the matier of the Petition of Jhandoo Sing (2). No order having 
been made putting the property at the disposal of Government at the time 
when the proclamation was made, the subsequent order was illegal. Lastly, 
the Magistrate ought to have taken evidence before attaching the property— 
Queen v. Abdul Sitar (8). 


Baboo Juggodanund Mookerjee, the Junior Government Pleader, on behalf 
of Government, contended that the Court ought not to interfere. The peti- 
tioner should have app'ted under s. 186 of the Criminal Procedure Oode fòr the 
restoration of his property. l 


The judgment of the Court was delivered by 


Paran, J.—It appears to me that the matter brought before us on*this 
petition has been a most unfortunate one at every stage. Irregularity is 
apparent on the proceedings at almost every step in the case, 

In April 1871, the Magiatrate of Maldah, after taking the deposition of 
one Heera Lall Dass, issued a warrant of arrest, upon a charge of forgery, 
. against five persons, including Ramkishore Sin, the present petitioner. This 
warrant was infructuous; and on the 8th N ovember, gix months afterwards, the 
Police officer charged with its executidh, made a deposition before the Magis- 
trate, upon which the Magistrate passed this order:—“It is ordered under 
ss. 183 and 184 of Act VIII of 1869 that proclamatign be issued calling on. 
these five persons above-mentioffed to appear in my Sort on or before 18th 
December 1871, and that all their moveable and immoveable property be 
attached under s. 184.” On the same day, a proclamation was drawn up by 
the mohurrir of the Court, and signed by the Magistrate, requiring Ram- 
kishore Sein amongst ofhers to appear in the Magistrate’s Court on the 10th 

a © 


; » @ 
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1878 Decemb@r. There is an endorsement on the proclamation to this effect :— 
~ Intus “This proclamatién is farwarded to the Police officer of division Kharba for 
tan Pirrirron Service.” This is dated the 10th November 1871, and signed “ Kally Dass 

or Rax- Biswas Court gub-inspector.® Then comes a second endorsement :—* For- 

pare Saeed warded to head constable Tincowry Khan for service. Dated 18th November 

1871, signed Madhub “Chunder Sanyal, head constable, station Khurba.” A 

* third endorsment is received in the mofussil on the 14th November 1871, signed 

A. Woodeen, head constable. A fourth endorsement runs thus :—‘ Honorrp 

Sın, —On receipt of this proclamation, your humble servant proceeded to the 
‘spot, affixed the duplicate at a conspicuous place, and informed the heirs of e 

the defendants. The three hyfeuts of the neighbours regarding the same are 

herewith submitted. Dated the 23rd November 1871, signed by Tincowry 

Khan, head constable, station Khurba.” The fifth, and I believe last, endorse- 


. ment is :—“ Honors Sin,—I beg to submit the aecompanying papers sent in 
by head constable, Tincowry Khan, signed Madhub Chunder Sanyal, head 
s constable.” ° 


This somewhat remarkable set of endorsements constitutes all the existing 
evidence relative to the fact of publication of the proclamation. It refers, as 
far as I can gather, to publication at Khurba only; and is silent as to any sort 
of publication at Raipore, the place where the petitioner resides, and the place 
to which the proclamation itself described him as belonging. 


The petitioner did not surrender himself before the 10th December. Bat 
he did in fact surrender himself, together with two othera of the five acoused 
persons, on the 19th December. He was then committed to hajut. After- 
wards, from time to time, the petitioner was brought up before the Magistrate 
and as often remanded, although no evidence had been taken since the date 
on which the Magistrate ériginally issued the warrant of arrest. And this 
continued until the 27th April 1872, when the petitioner and the two other 
prisoners applied to the High Court for ralief. A Division Bench, consisting 

7 of the Ohief Justice and Ainslie, J., heard the matter, and the Chief Justice, in 
giving judgment, stated: —“ There was not any evidence taken which could be 
made the foundation of a charge} and the Magistrate appears to have been 
influenced.in the course which, he took by the expectation that, after some 
time and by dint of ertquiry, some evidéhce might be obtained.” The High 

° Court, therefore, made the order that the last order of remand, namely, that 
of the 26th February, shọuld be annulled. The consequence of this order was, 
I beliewe, that the petitioner and the others* were discharged on the 18th 
May. ” 

In the July following, the petitioner applied to the Maslateats to have the 
order of attachment, which had been put upon his property, simultaneously 
with the issue of the proclamation on the 8th Novethber, removed. On that 
application the Magistrate said,:—~“ Under {i these circumstances I see no 
reason why the provision of the law,as to this attached property, being at the 
disposal of Gqvernment, should notdbé carriéd out, and I order accordingly.” 


= r 2 - -| ° 
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It thus appears that, while the petitioner is a free man, with no charge in 1878 
fact hanging over his head, simply because, as the Chief Sustice phrased it,  Inqnz 
no evidence has been found to support the original charge made against him, ppe pe 
yet as much of his property as could be got at ‘by the Magiagrate is,*by an oF Rax- 

KISHORE DELM, 
order passed by the Magistrate since the petitioner's ogvn release, forfeited to ° 
Government. It seems to me that this certainly is a ‘startling state of things, ° 
to say the least, and very strong grounds are needed in my judgment to prove 
that it is right. 

The Government pleader has urged upon us that we should not at this. 
stage interfere in the matter, because it is still open to the petitioner to apply 
under s. 186 of the Oriminal Procedure Code to have the property restored 
to him. But as far as I understand the proceedings which have been taken, 
the application which he made in July last to the Magistrate, was in fact an 
application to have the benefit of the provisions of that very section, and that ° = 
application has been refused. 

Now, on turning back to the commenc&ment of these proceedings, I may e 
take it as being at this time beyond contest that, in order to ley a sufficient ~ 
foundation for the issue of a proclamation under s. 188, and the accompanying 
order of attachment under s. 184, the Magistrate must, upon some sufficient 
materials, find judicially (that is, by an exercise of judicial discretion applied to ~A 
the consideration of that material) that the person against whom the procla- 
mation is to be issued has absconded or concealed himself for the purpose of 
avoiding the service of the warrant of arrest previously issued against him. 
But in this case, according to the record which has been sent up to us, the 
_ Magistrate ordered the proclamation to issue without having previously come 
to any such finding atall. We havein the official copy of documents laid before 
us merely a deposition of a certain Mchima Chunder Ghose, Court mspettor, 
followed immediately on the same paper by this order: —“ It is ordered under 
ss. 183 and 184 of Act VIII of 1869 that proclamation be issued calling on 
these five persons above-mentioned (that is, I suppose, mentioned in the deposi- 
tion) to appear in my Court on or before, &c.” It was distinctly held by 
Norman, J., in Shewdyal Sing v. Griban Sing (1), that, “ before the Magistrate 
can issue the written proclamation under s. 198, ahd order the attachment of i 
the property of an accused party who cannot be found, hò must be satisfied that 
such person is absconding or concealing himself for the purpose of avoiding the 
service of the warrant. The Magistrate should hawg recorded in his proceed- 
ings whether or not he was so Satisfied.” I entirely etake this views and I 
think that, until the Magistrate had judicially found as aact upon sufficient 
information that the person against whom the proclamation is to issue had 
absconded or concealed himself for the purpose of avoiding apprehension under 
the warrant, he had no authority to issue that proclamation. Not only is it 
the case that no such finding Ye to have þeen come to by the Magistrate 

a s t 


(1) W. R, €r., 78. i 


° j> ° į ai 


Ed 


18 


1878 


In THE 
MATTER OF 
THE PETITION 
op RaM- 
KISHORE BEIN. 

= 


° BENGAL LAW REPORTS. [VOL. X, 


so far a8 this record speaks, but it seems to me that the: deposition of the 
Court inspector, if stretched to the utmost, could not possibly in reason be 
made the ground of a conclusion that Ramkishore Sein was in fact evading 
the s@rvice of the warrant.® And the recital with which the proclamation 
commences, assuming that it might properly be taken as evidence of the formal 
finding of the Magistrate, does not carry the matter further, for it merely 
says:—-“* Whereas it has appeared from the deposition on oath of the head 
constable Baboo Mohima Chunder that the above-named defendants have 
absconded, this proclamation is issued, &c.,” and it stops short of stating that 


‘the persons named had absconded for the purpose of evading the Magis- 


trate’a warrant. 

Thus, it appears to me that in this case the whole foundation for the 
attachment and confiscation of the property fails. It is, therefore, not, strictly 
speaking, necessary that I should express an opinion on the other points which 
have been mooted in this application, I think, however, it is right that I 
should throw out as my own opimon that the period of 80 days, which is pre- 
scribed in s. 183 as the minimum period within which the person is to be re- 
quired by the proclamation to appear, was intended by the Legislature to run 
from the date on which the publication in the mode prescribed by the same 
section should be effected, namely, by reading the proclamation publicly in 
some conspicuous place of the town or village in which such person usually 
resides, and by affixing it on some conspicuous part of the ordinary place of 
abode of such person, or on some conspicuous place of such town or village. 
If this view be correct, then, inasmuch as we have certainly no evidence at all 
in this case as to when the proclamation was read in the town or village of Rai- 
pore, where, according to the proclamation itself, the petitioner usually resided, 
or wher it was affixed on some conspicuous part of his ordinary place of abode, 
it would be impossible for us to infer that he did not, by coming in on the 
19th December, come in within 30 days from the date of publication of the 
proclamation if duly effected in that manner, f.¢., within the 30 days as limited 
by the ‘Act. The Magistrate seems to think that the 30 days should be 
counted from the date of i issuing ® the proclamation. If this were so, then as 
Mr. Woodroffe very rightly pojated out, the proclamation might get into the 
hands of some subordinate Court offices, or, even going further than this, into 
the hands of some local officer for the purpose of being published according to 
the terms of s. 183, and yet might not in fact become published at all within 
the perd of 30 daya Iè is manifest that even such a delay as has undoubtedly 
occurred in this ease, hamely, the delay involved in the fact that the pro- 
clamation was not published anywhere according to the endorsed returns until 
some day between the 14th and 28rd November, might be a very serious dimi- 
nution of the period of 80 days, so far as regards the wpportunity for learning 
of the proclamation and returnjpg, which | the Legislature Bets to afford to 
the absconding z person. ô d 


I will forle. add that the inclinatjof of nfy opinion is that the decMration 
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of forfeiture directed to be made in s. 184 was intended to be in fartherance 1873 
of a matter of procedure, and not simply as a moda of purfishment for con- Is run | 
tempt of process; and in this view I think that, if it is not made before the nnr Derimon 
person affected by the proclamation has come if or has been brought in, it or Rax- 
KISHORE SEIN, 
ought not to be made at all. Because by that time its purpose has been effected, a 
though even possibly by other means than that of the process which was ° 
evaded. ° 

It certainly does seem to me that it was a harsh proceeding on the part 
of the Magistrate to take the opportunity afforded to him by the application 
made by the petitioner in July for the release of his property, for passing, long * 
after all real occasion for it had gone by, that order of forfeiture which had not 
been made before during the time when it possibly might have been expected 
to serve some purpose. 

What is the meaning of the proceeding by which the Magistrate bound the , . 

petitioner, on the occasion of his making this application in his own behalf, by 
recognizance to appear from time to time, [eave not yet been able to under- z 
stand. On the face of it, the recognizance does not bind him to meet nny e 
criminal charge, and the Government pleader is unable to say whether in fact 
at that time any criminal charge had been preferred against him or not. The 
papers which are before us ought to contain all that is pending in the Magis- 
_ trate’s Court upon this matter, and they do not disclose a trace of any other 
criminal charge having been made agninst the petitioner, than that which was 
made in April 1871, and which had fallen to the ground in consequence ôf the 
order passed by this Court in April 1872, and the petitioner's subsequent 
release from custody. It seams to me very clear, however, that the attachment 
- and order under s. 184 have been made without sufficient ground in law, and 
must be set aside. 

I regret very much that the proceedings should have shown a continued 
series of irregularities such as they certainly do show, because I cannot avoid 
perceiving that these are likely to be interpreted as indicative of personal feel- 
ing in an officer, who ought to be looked upon by all, and who no doubt is, free 
from any such bias, ° 

° e 

ANLE, J..~I think that the order of foffeiture and attachment of the . 
property in this case ought to be get aside on the ground that it has not been 
shown that the petitioner fniled to attend within 30 days of the service of the 
proclamation issued by the Magistrate under s. 183. p the procedyfre laid 
down in s. 183 by publicly reading the proclamation in gome conspicuous 
place of the town or village in which the accused ‘person usually resides, and 
by affixing it on a conspicuous part of the ordinary place of abode of such 
person, or on some conspicnous place of such town or village, seems to me 
to indicate that it was the intentiqn of the Legislature that the accused person 
should have the mteans of derivin information through his family or friends, 
or in Some other indirect way, wlitn the warrant or the direct der to attend 
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1878 ' the Cowrt cannot be served upon him; and that the Legislature has distinctly 

In tHe -~ determined what shall be considered a suf{cient time to allow such indirect 

THe Parrrrom notice to reach him and for him to attend the Court in consequence of that 

kinon Sem, noticesthat time being 30 dafs. Unless this was the intention of the Legis- 

' lature, it may very well l happen that the accused person should really have no 

e reason to suppose that any proclamation was being issued. Ip this very case 

e I find that, from the issue of the warrant to the issue of the proclamation, a 

very long period expired. If the proclamation had followed immediately on 

the return to the warrant to the effect that the accused person had absconded,y 

"it might be taken as one continuing proceeding for securing the attendance of 

the accnsed. But when a long interval is allowed to elapse between the 

return to the warrant and the issue of the proclamation, I, for my own part, 

cannot see how the accused person, who may have gone to a considerable 

o distance at that time, is to be supposed to know that the proceedings have 

suddenly been revived against him. In this case the petitioner surrendered 

‘ on the 19th December, and we do pot know on what date between the 14th 

e and the 28rd November the service of the proclamation was effected; and I 

do not think that we should be justified in assuming that the petitioner was not 

within 30 days of the issue of the proclamation when he put in his appearance 

» on the 19th December. It must be understood that I have no intention to 

express dissent from any of the remarks made by my learned colleague in this 

case, but I think it is quite sufficient for me to put e order we propose to 
make*upon the ground which I have indicated. 





° Before Mr. Justice Kemp and Mr, Justice Pontifex. 
i IN THE MATTER OF THE Petitiox OF J. P. WISE AND ANOTRER.* 
Feb. 28. _ High Courts’ Act (24 § 25 Vici, o. 104), s» 15—Claim over-valued for purpose of giving 
——_—_ 


Jurisdiction, 

Tus petitioners brought g suit, ûnder s. 15, Act XIV of 1859, in the Court 
of the Subordinate Judge of Dacca. The defendant pleaded that the Judge 
had no jurisdiction, ifasmuch as, if thé suit had been properly valued, it was 

+ one cognizable by the Munsif. The Subordinate Judge found that the value 
of the property did notyxceed Rs. 600, and that the plaintifs “had over- 
estimated the valuetofəthę claim in order to"exceed the jurisdiction;” but 
instead of returnis the plaint, he proceeded to try the cagg on its merits, and 
dismissed the suit. 

On the 3lst August 1872, Mr. Woodroffe, on behalf of the plaintiff, 
obtained a rule calling on the defendants to show cause why this judgment 
should not be set aside as passa without gurgsdiction. 

f * Rule Ne 619 { 1872. E 
™, o s o . 
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Mr. Woodroffe (with him Mr. C, Gregory and Baboos Romesh Chundor ' 1878 
Mitter and Nullit Chunder Sen) for the plaintiffs urged, in support of the rule, Jw cue 
that the Subordinate Judge had no jurisdiction, he having found tha} the suit MATTER OF 

THE PETITION 
had been over-valued for the purpose of ousting the ¢urisdiction of the Munsif— or J. P, Wien. 
Bonomally Nawn v. Campbell’(1). After such finding, the Subordinate J udge a 
ought to have dismissed the suit instead of proceeding to determine the case : 


on the merits. r 


Mr, M. M. Ghose (with him Baboos Sreenath Doss, Rask Bekary Ghose, 
„ Shushee Bhoosun Sen, and Grija Sunkur ane for the defendants was ° 
* not called upon, 


The judgment of the Court was delivered by 


Kemp, J.— We think this is a case in which we ought not to exercise the 
powers vested in us by s. 16 of 24 & 25 Vict., è. 104, (His Lordship, after 
stating the facts, continued.)—Mr. Wise, who chose his own tribunal, now 
invokes the aid of this Court ander the special” powers vested in it by s. 15 of ‘ 
24 & 25 Vict., ©. 104, to set aside the decree passed against him on-a technical 
ground. We think, og already stated, that this is not a case in which we 
ought to exercise those powers. The rule is discharged with costa, 


t 
i B 


Before Mr, Justice Kemp and Mr. Justice Pontifex, . 
In THE MATTER OF RAMSOONDER BANDOPADHYA.* 1878 
; February 6. 
Bengal Act LIT of 1870—Decree transferred to the Munsif’s Court for Execution, ree 
¢ 


Kanan Barezvr brought s suit against Ishwar Barrui and another, in the 
Court of the Deputy Collector of Gorbetta, for recovery of Rs. 76, for arrears “of 
rent for the years 1273 (1866), 1274 (1867), and 1275 (1868), and obtained an 
ex parte decree on the 18th March 1869. On the 12th October 1871, Kammal 
Barrui applied to the Munsif for, and sued out, execution of his decree. On 
the 4th January 1872, Ramsoonder Bandopadhya applied to the Deputy Collec- 
tor of Gorbetta for review of his judgment. The Deputy Collector admitted the 
review, and dismissed the plaintiff's suit, On appeal, the Judge held that the 
Deputy Collector had no jurisdiction to “entertain the applieation for review 
or to hear the case, the decree haviag been transferred under Bengal Act III 
of 1870 to the Munsif for execution. He accordingly reversed the jude- 
ment of the Deputy Collector. ° $ e 

Baboo Greeshchunger Mookerjee for Taipesaudes “Bandépadhya moved 
the ‘High Court (Kemp and Pontifex, JJ.) for and obtained a rule calling upon 
Kammal Barri “to show. cause why the order passed by the Judge of 
Bancoorah, reversing the°judgment of the Deputy Collector of Gorbetta, 


© & 
* Rule | 7 of 1879, 


1 - (1) Anis, p. 183, 
° = B—4 + &” 
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should not be set aside upon the ground that the decree was made without 
jurisdiction.” ` i 


Baboo Rajendro Misery for Kammal Barrui, in showing cause, contended 
that the appeal lay to the Midge, and not to the Collector. Bengal Act VIII 
of 1869 gave no power to the Collector to hear appeals from such orders. 
All appeals are to be” preferred to the District Judge. Act X of 1859, s. 155, 
which authorized the Collector to hear appeals, was not in force`at the time 
when this appeal was preferred. Besides, the Deputy Collector had no juris- 
diction to re-hear the case, Under s. 6, Act ILI of 1870 (of Bengal), the appli- 
cation should have been made to the Munsif to whom the decree had been trans- 
ferred for execution, This was not an application excepted from the oper- 
ation ofthe Act by s8. 5, therefore, if it be held that the Judge had no jurisdiction, 
this Court ought to set aside the order passed by the Deputy Collector 
as passed without jurisdiction. 


Baboo Greeshchunder Mookerjee in support of the rule contended that 
the Deputy Collector had jurislliction to re-hear the case—In re Sreemutly 
Juggodumba Dossee (1). The suit being for the recovery of arrears of rent 


below Rs. 100, the appeal does not lie to the Judge, but to the Collector, 
S. 155, Act X of 1869. ` 


Baboo Rajendro Missry in reply. 

Kump, J. (after stating the facts).—The suit was instituted and decided by 
the Deputy Collector before Bengal Act VITI of 1869*came into operation, the 
procedure, therefore, under s.108 of that Act would be that laid down in 
Act X of 1859, and the appeal would lie to the Collector, and not to the 
Zillah Judge, see ss. 153 and 155 of that Act. 

It is also clear that the decree alone was transferred to the Civil Court for 
the purpose of execution; any application in the suit as to a matter which 


(1) Before Mr. Justica Norman, Ofig. Chief of the Deputy Collector, which was passed 
Justice, and Mr. Justice Loch. so long ago as the 16th June 1869. The 


In THE MATTER oF THE Perrrron or SREE- Jadge refused that applicatioh, considering 


MUTTY JUGGODUMBA DOSSEE. 
The 28rd January iin. * 


” Mr. R. T. Allan for the potifioner. ® 
5 THE judgment of the Court was delivered 
y 
Nopxan, J.—It appears to us that there 
is noeground for owe imterference in this 
case, By the conjoint operation of Bengal 
Acts VIII of 1869 and IIe of 1870, the 
decree against the applicant, Sreemutty 
Juggodumba Dossee, was transferred from 
the Comt of the Deputy Collector to that 
of the Subordinate Judge of 24-Pergunnahs. 


The Subordinate Judge, who was executing e 


that decree, o a certain order. The 
spplicant th e a petition to the 
Subordinate Judge to review the judgment 


è 
d 


that he had no jurisdiction to entertain it; 
and that, if the petitioner desired to'have that 
deorée reviewed, her proper course was to 
apply to the Deputy Collector, 

We think that the Judge was perfectly 
right. Under s. 8, Act II of 1870, the 
decree alone was transferred, that ia, trans- 
ferret for the purpose of execution, If 
there had been any doubt as to the transfer 
of the suit by the®transfer of the decree, 
that doubt would have been set at rest by 
the 2nd and bth sections of Act IIT of 1870, 
which show elearly that apy application in 
the suit as to a matter prior to, or 
wich might affect, a decree must be ‘made, 
A to the Court to’ which the deorea was 

erred, but to the Court byevhich tha 
decrée was made, The application is refused. 


a (3 4 
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might affect the decree, such as an application for a re-hearing, had to bg made 1878 
not to the Court to which the decree was transferred, but $o the Court by intak 
which the decree was made, in this instance, the Deputy Collector; see the RAMIOONDER 
vase of In the maiter of S. M. Juggodumba Dosge (1). ` BANDOPA- 
We therefore hold, first, that no appeal woald lie to the Judg@; and, second, as 
that he was wrong in holding that the Deputy Collector had no jurisdiction ag 
to re-hear the case. "E 
The rule must be made absolute, and the decision of the Judge dated the 
9th of July 1872 quashed. 


Before Mr. Justios Macpherson, 
NICHOLAS EDWARD KELLY v. MARY HANLON, 1878 
Promissory Note endorsed by an Insolvent Right of ala a a 
Act VIII of 1859, s. 78. 

THis suit was brought to recover Rs, 7,00) due on a promissory note, dated | ° 
the 15th February 1872, made by the defendant, and payable to one Charles œ 
Henry Lane, or order, Lane, on the 21st June 1872, endorsed the note to 
the plaintiff for value. The suit came on for hearing in the first instance as 
an undefended cause, when it appearing’ in evidence that Lane had been ingol- 
vent, and that the note had been delivered to him and endorsed by him to the 
plaintiff between the datea of his obtaining his personal and his final dis- 
charge, Macpherson, Js directed the suit to stand over for a week, and notice 
to be given to the Official Assignee. Thereupon, the Official Assignee 
gave notice of his intention to intérvene. His application was supported 
by an affidavit of Mr. Dignam, his attorney, who stated that the plaint in this 
suit was filed on the 14th December 1872; that the plaintiff had stated ig his 
evidence that, when the note was endorsed to him, he had paid Lane Rs. 6,000 | 
for it, and that he knew that Lane had been insolvent; that Lane had filed 
his petition in the Insolvent Court on the 7th September 1871; that on the 
same day the usual vesting order was made; and that Lane obtained his personal 
discharge on the 5th November 1871, and om order abgolute for his discharge 
in the nature of a certificate on the 11th January 1873. . 


Mr. Ingram for the Official Assigned now applied for ån order that the suit 

be adjourned, and the Offitjal Assgneo be added as a plaintiff or defendant. ° 
The note was not negotiable by delivery. The plaintifi’s title depends entirely 
on the act of an insolvent. If he had recovered tht money, he would have 
recovered it merely for the benefit of Lane's creditors, ant we could make 
him hand over the money as being money received to our use-—Byles on Billa, 
464, and the cases collected in the note to Miller v. Race(2). [Macuren- 
son, J:—Kelly was scarĉely a bond fide purchaser. He admits he knew that 
Lane had been insolvent. We y~ for angorder under Act VILI of 1859, 
8. 73. 


+ 
(1) Ante, p. 22., ; 2) 18Smith's L C, Mn 468, 
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1878 Mr, @oodeve for the plaintiff contended that Mr. Dignam’s affidavit made 

. Keury no case for the Qffcial Assignee to come in as a party to the suit.’ A person 
secking to intervene under s: 73 must show on his affidavit a clear right to come 
in, which has not been done heve. ` It does not appear either inthe affidavit, or 
in the evidence, that the plaintiff Knew the facts; and he hesnot been fixed with 
r the knowledge that Lafle was insolvent when the note was endorsed. Kelly, as 
- « bond fide endorsee, has a legal right against the defendant, and is entitled toa 
decree, leaving the Official Assignee to pursue whatever course he pleases— 
Braithwaite v. Gardiner (1). The righta of the Official Assignee will be in no 

° way affected by the plaintiff obtaining a decree, [Macruznson, J.—Itis rather 

the question whether it would not be the most convenient course for all parties 

to add the Official Assignee as a party.] The Court has no power to add 

the Official Assignee as plaintif or defendant under s, 73. He claims 
adversely both to the plaintiff and thé defendant, and, therefore, ought not to 

be Sdded as a party—Joy Gobind Doss v. Goureeproshad Shaha (2), Ahmed 
Hossein v. Mussamut Khodeja (3), Nga Tha Ya v. Mı Khan Mhaw (4). [Mac- 

e PHEBSON, J.— There are two courses, either of which I may adopt I may 
allow a decree to be entered up for the present plaintiff, and not allow execution 

to issue without notice to the Official Assignee; or I may adjourn the 
hearing, the Official Assignee undertaking to file a plaint against the ` 
defendant. | 


Mr. Ingram in reply submitted that the Court ought to dismiss the suit at 
once. ‘Lhè cases cited by Mr. Goodeve do not apply. The question in Brazth- 
waite v. Gardiner (1) was one of estoppel, not of the real owner stepping in and 
saying that the plaintiff never had any title—Zhomason v. Frere (5) and 

- Pinkerton v. Marshall (6). 
e Cur. adv. vult, 


Macpnarson, J.— The plaintiff sues as endorsee of a promissory note, made 
by the defendant in favor of one Lane, who endorsed it to the plaintif. The 
° promissory note was given to Lane pending his insolvency,—that is to .say, 

between the dates of his obtaining his personal and his final discharge ; the 
note, therefore, was the property ef the Official Assignee, if he chose to claim 
it, and not the property of Lage. It is true that so long as the Official 
Assignee did not interfere or claim tlie money, the maker of the promissory 
e note was liable to Lane, and Lane or Lane's @ndorsee for value could sue upon 
it—Drgyton v. Dale (h). But it is also equally true that the Official 
Assign@e had a rigift fb intervene, and so defeat the right of the insolvent at 
any moment: and” Crofton v. Poole (8) is an authoritp that the Official 
Assignee may come in at any moment, even after action brought, 
Braithwaite v. Gardiner (1), on which Mr. Goodeve relied, carries the case — 


(1) 8Q.B., 478. (5) 10 East., 418, 
(2) 7 W. R, 202 id (82H. Bl, 884, § 
(8) 8B.L, BE A. C., 28, note,® © (DQ2B. & 0., 293. Š 
(4) 5 B. L: fy 871. . (8) e 1 B. & Ad., 668. 
` ° pr aa - . 
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no further than this, that as between the maker of the note and the in¥olvent, 
the maker, having promised to pay the insolvent or grder, annot afterwards 
dispute the insolvent’s right. The decision in Braithwaite v. Gardiner (1) 
does not touch the question as to the right of the Official Assigneg to intervene. 

It is clear to me that the Official Assignee’ has a right in some shape or 
other to intervene in this matter, and prevent the money being lost to the 
estate of the insolvent. The question is, in what form should he intervene ? 
I might almost say that there is sufficient evidence, as the case now 
stands, to justify me in adding the Official Assignee as a defendant, and then 


dismissing the suit, allowing the Official Assignee to raise the defence ° 


which the present defendant is estopped from raising. But, the better 
course probably will be to postpone the further hearing of this suit for a 
month, to enable the Official Assignee to institute a suit upon the promissory 
note. If the Official Assignee does not institute a suit within a month, I 
shall take it that he does not intend to claim the money, and that he assents 
to a decree being made in this suit in favor of the plaintiff. 

On the facts now before ma, there is much reason for believing that the 
transaction was simply an arrangement to prevent this money from falling 
into the Official Agsignee’s hands. 


i Before Mr. Justice Pontifex. 


RUSSICKLALL DAY AND OTHERS o. JADUBRAM DAY AND OTHERS, 


Security for Costs by Plaintiff residing out of the Jurisdiotion of the High Court—Act VHI 
of 1859, 8. 84, 
o 


Tuis was a suit for the administration of the estate of a deceased Hindu. 
The plaintiffs resided at Chandernagore, out of the jurisdiction of the High 
Court, and it was admitted by the defendants that the plaintiffs had a certain 
interest in the property, the subject matter of the suit; but the extent of that 
interest was disputed. on 

Mr. Branson, for the defendanta, applied thaf the plaintiffé might be ordered 
to furnish security for costa under s. 34 of Act VIII of 1859, 


Mr. Evans, for the plaintiffs, was not valled upon. j i 

« ” z a, 
Ponrirex, J.—The provisions of s. 34 of the O8de of Civil Procedure are 
not intended to apply to a case like the present, where the plaintiffs bring a 
suit for the administration or partition of property in which, “hs is admitted by 


the defendants, they are entitled to a share, the extent of such share being in 
dispute, The motion must be sia with oBste, 
` (1) 8 Q. Bn 9478 N 
B—5 
° : ‘ I 
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Before si rapa Phear and Mr, Justice Ainslie, 


_ In Tas MATTER Pes THE PETITION oy RAGHOO PARIRAH * 


Criminal Procedure Code®(Act XXV of 1861), 8. 67 (1)—Complaint—Dismissal without 
Enquiry. 

Rerarence by the Sessions Judge of Outtack under the following circum. 
stances :— 

One Raghoo Parirah, on the 5th November 1872, presented a petition to the 
District Magistrate, alleging that he had been maltreated by the Police, and 
asking for an enquiry. ‘T'he deposition of the complainant did not appear to 
have been taken, nor was there any record of any enquiry having been made. 


-The petition was ordered to be filed, but no farther order was made in the case. 


Accordingly the complainant, on the Magistrate going into camp, presented 
a second petition on the 20th Nowmber to the Joint Magistrate in charge. 
He made no mention of his former petition. The Joint Magistrate, after taking 
the complainant's deposition, fixed the 26th November for’ the trial of the case, 
and issued warrants against the accused. The District Magistrate, being 
informed of this, at once transferred tle case to his own file, and directed the 
suspension of the warrants, and on the 3rd December he dismissed the com- 
plaint under section 67 of the Criminal Procedure Code, observing that, after 
an enquiry made by him in his executive capacity, he*was satisfied that the 
Police had only acted in the discharge of their duty, and were therefore pro- 
tected by ss. 76 and 77 of the Code. 

The Sessions Judge being of opinion that the complaint had been impro- 
perly dismissed, referred the matter for the orders of the High Court. 


The judgment of the Court was delivered by 


Purr, J.—It appears that the Magistrate removed a case from the file of 
the Joint Magistrate to his own, after complaint had been made and warrants 
issued by the Joint Magisgrates u upon the footing of the complaint. The 
Magistrate having removed tho case immediately suspended the warrants and 
dismiased the complaint, on the ground that he had previously, in his executive - 
capacity, made soma enquiry into the matter out of which the complaint arose, 


_ and fipm information that he so gained was of opinion that the complaint 


ought to be rejected’ urfder section 67 of the Oriminal Procedure Code. The 
words of this secfion are, go far as it is necessary to‘read.ét now—“ If in the 


judgment of the Magistrate there be no sufficient ground for proceeding, he 
ghall dismiss the complaint.” 


es 
* Reference to the High Court under section of the Code of Criminal Procedure, by 
the Sessions Judge of Cuttack, ® bad . 


(1) See Aet X of 1879, s. 147, 
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We think that the Magistrate committed an error in taking this, course. 
It has always been held by this Court that the proper offices to issue the war- 
rant is the officer who has heard the complaint made, because it is he who can 
best exercise a discretion with regard to the prinai facie merits of the com- 
plaint. When that officer has issued the whrrants the case ought to go on in 
due course according to the procedure prescribed by the Code, unless some- 
thing occurs to show that the Magistrate who had issued the warrant had from 
some cause or another made a wrong exercise of his discretion, which haa 
certainly not been the case here. It appears to me that when the Magistrate 
took the case from the Joint Magistrate's file, he ought to have proceeded with 
it as from the stage at which he found it; and I think he committed a mate- 
rial error by not doing so. In my opinion therefore the order of the Magis- 
trate which suspended the warrants and dismissed the complaint should be set 
aside. 

I do not think it necessary that we should transfer the cage to any other 
Magistrate for complete investigation and decision, because -I feel confident 
that the Magistrate whose order is now in question, when he is made acquainted 
with the opinion of this Court, will duly carry out the investigation which the 
complaint initiated, and will come to a fair and judicious determination of the 
matter. 


e Before Mr, Justice Macpherson, ° 
In ns EDULJEE RUTTONJEE, . 
Act VII of 1859, ss. 280, 281— Plaintif. 
S. 281 of Act VIII of 1859 does not apply toa plaintiff in custody for the costs of a suit, 


Turis was an application under s. 281 of Act VIIL of 1859 for the 
release of a prisoner confined in the Presidency Jail, who was in custody at the 
suit of the defendant for the costs of a suit in which he had been unsuccessfal. 
+ The terms of s. 280 had been complied with by the prisoner. 


Mr. Kennedy, in support of the applteation, contended, that s. 281 
applied to this case; that the words of the a¢ttion applied, as laid down by 
g. 280, to “any person in confinement under a decree;” and therefore 
would apply to a plaintiff-debtor, ùs well as a defendant-debtor. 


Mr. Woodroffe, contra, referred to ‘a decision bys Lavinge, Jey i® In the 
matter of Beenarussee Dossee (1). ee 


Mr. Kennedy, in reply. 


Macruzrson, J.—I shall follow the decision of Levinge, J, that s. 281 
does not apply to such case as “| The application is dismissed with costs. 


ë (1) Or. Bep., 128, i N 
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BYore Mrelustioe L-8. Jackson and Mr. Justice Mitler. 


CHUNDER NATH MISSER AND ANOTHER (DecREE-HOLDEERS) v. GOUREE 
eKOMUL BHUTTACHARJEE (Junaurer-pusrox).* 


Execution of Decree--Agreement to receive Payment by Instalments, 


On the 12th March 1867, Ohunder Nath Misser and another obtained a 
decree against Nilcomul Bhuttacharjee and others for payment of a certain 
sum of money. In September 1869, the property of the judgment-debtor 
was ottached and advertized for sale. On the 18th September 1869, the judg- 
ment-debtors paid Rs. 1,000, and upon the consent of the decree-holders, the 
proceedings were struck off the file. On the 21st of June 1870, the decree- 
holders again applied for execution, and caused the property of the judgment- 
debtors to be attached. On the 16th December 1870, an arrangement was 
entered into between the judgment-debtors and the decree-holders, upon 
which the judgment-debtors paid Rs. 1,000 in part satisfaction `of the decree, 
and agreed to pay the balance by monthly instalments of Rs. 126, with inter- 
est at 12 per cent. per annum, and accordingly a petition containing the terms 
of the arrangement with the consent of the decree-holders was presented to 
the Court, On the 18th May 1872, the deoree-holders applied for execution 
for recovery of the balance due upon the decree after deducting the amount 
which had been received under the arrangement of 16th December 1870. 

The Judge found that the judgment-debtors had faithfully acted up to the 
terms of the arrangement of 16th December 1870, and held that, under the 
circumstances, the decree-holders wers not entitled to cancel the agreement. 
He accordingly rejected the application. 


The decree-holders appealed to the High Court. 


Baboos Kalimohun Dose and Rashkbehary Ghose, for the appellants, con- 


- tended that the subsequent arrangement entered into between the judgment- 


debtors and the decree-holdersa could not vary or alter the decree passed in 
the case—Krishna Kamal Singw. Hiru Sirdar (1). The decree would be 
barred by lapse of time, if no execution be allowed to issue. Ifthe jadgment- 
debtors withhold payment of the monthly instalments, no process of execution 
will be allowed to issue for recovery of tke instalments, as more than three 
years have elapsed sincesthe case was struck off in 1869. The decree-holders 
were ft bound by the*agreement, as it was entered into without any consi- 


deration. š $ 
Baboo Nulit Chunder Sen, for the respondents, was not called upon, 
+ 


* Miscellaneous Regular Appeal, No. 287 of 1 from an order of the Judge of Tip- 
perah, dated the Bist Jaly 1872 @ Ne fae ore 


+ 
(1) 4B. b. R., F. B., 101. ° 
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The judgment of the Court was delivered by ° 1878 
JaoxsonN, J.— The appellants in this case held a decree against tho judg- "GHUNDER 
ment-debtors. Various applications were made to execute the decree, and on NATH IPSEN 
one of them, in September 1869, the sum of Jas. 1,000 was paid. Earther Gouren 
applications were aftérwards made, on which finally, on the 16th December Pe 
1870, it was arranged upon a petition of the judgment-debtors and the consent OHANJEE. 
of the decree-holders that a further payment of Rs. 1,000 down should be e 
made, and that the residue of the debt should be paid with interest at the 
rate of 1 per cent. per month by monthly instalments of Rs. 126. ; 
The judgment-creditors now seek to set aside the arrangement entered into ® 
by mntual agreement, and to execute their original decree as if no such 
arrangement had been made, The sole ground on which they make this appli- 
cation is that, adverting to the decision of the Full Bench of this Court in 
Krishna Kamal Sing v. Hiru Sirdar (1), the agreement would expose them to 
certain consequences, viz., the risk of incurring limitation, to which if they 
had been more prudent, they would not have exposed themaelves. It appears 
to me that this isnot a ground upon which the Court executing the decree . « 
can be called upon to relieve the appellants from their solemn deliberate 
agreement. The parties were quite at liberty to enter into such an agreement 
if they thought fit. There was nothing in law to prevent their doing so. 
Even if it were in the power of the Court in execution proceedings to do that 
which is sought of it, there must be something much stronger than the mere 
want of complete prudtnce or fore-thought on the part of one of the parties 
to induce it to do so. I think therefore that the Judge of the Court below 
was quite right in refusing to allow the decree to be enforced in supersession 
of such agreement, . 
The appeal is dismissed. We make no order as to costs. ‘ 


Before Mr. Justios L, N, Jackson nnd Mr. Justice Mitter. í 


MOONSHEER MAHOMED MUNOOR MEA (Puaintirr) v. SREEMUTTY 1873 
JYBUNEE anp anotiig ETAS, Feby. 26. 


Bengal Aot VII of 1889, k *102. . 


In suits for recovery of rent below Rs. 108, a oar appeal liés to the High Court from 
the decision in appeal by a Subordinate Judge. i ' 


Tus was a suit for recovery of Rg. 47-12, being the arrears of yent of 
2 hanees of land in Banini for the year 12765 (1 868.697. * © 

The defence was*(inter alia) that the rent was Rs, 14°dnly; that Ra 12 
had been paid to the plaintiff, and there was due to the plaintiff Rs. 2 only. 


* * 


* Special Appeal, No, 801 of 1872, from a deoree of the Subordinate Judge of Tipperah, 
dated the 15th September 1871, reversi$g g decree ofthe Munsif of that district, dated 


the 16th December 1870. ; A ~ 
° Q) 4B, L RF B., 101. 1 


° kad ° e @ 


f 


30 F BENGAL LAW REPORTS. [VOL. X. 


1878 The Munsif passed a decree in favor of the plaintiff for Ra, 2, and dismissed 
Moonsuen the claim for the balances 
i AHoMED , The plaintiff appealed to the Judge. The appeal was heard by the Subor- 
v dinatæJudge, who confirmedethe judgment of the lower Court. 


SREEMUTTY 


JIBUNŞE. The plaintiff appealed to the Htgh Court, 
5 


- » 


Baboo Sreenath Banerjee for the respondents took a preliminary objection 
to the hearing of the appeal, on the ground that, as the suit was for recovery 
of rent below Rs. 100, and as it did not involve any question of title, no 

a Special appeal lay to the High Court under s, 102, Bengal Act VIII of 1869. 


Baboo Woomes Chunder Banerjee for the appellant was not called upon. 
> The judgment of the Court was delivered by 


Jacxson, J.—The respondent in this case preferred a preliminary objection 
i ° that the appeal is taken away by s. 102 of Bengal Act VIII of 1869. That 


section only relates to suits tried and decided originally or in appeal by the ` 


D. y District Judge. The present case Ihs been tried and decided, not by the District 
Judge, but by the Subordinate Judge. ‘The objection taken therefore fails. 


Daad 


Before Mr. Justios L. S. Jackson and Mr. Justices Mitter. 
1878 NOBOKISTO KOONDO (Pramutirr) v NAZIR MAHOMED SHEIKH amp OTHERS 
(DEFENDANTS).* 
Bengal Act VIII of 1869, a. 102— Appeal to the High Court. 
In a suit for arrears of rent below Rs. 100, an apppeal lies to the High Court from a 
decree passed in appeal by an Additional Judge, 
Tris was a suit for recovery of Rs. 71-6, being the arrears of rent for the 
year’ 1273 (1866) to- 1276 (1869), 
The defence was that the rent was at the rate of Rs. 11-6 per annum, and 
that the whole amount had been paid. : 
° The Munsif found that the rent was at the rate of Rs. 14-8 per annum; 
that the defendants had failed to prove their alleged payment; and that there was 
due from the defendants to the plaintiff the sum of Rs. 71-6. He accordingly 
a passed a decree in favor of theeplaintiff. 
i One of the defendants appealed to thé Judge. 

e The appeal was heard by the Additional JAdge of Jessore, who found that 
the rept was at the ratæof Ra. 11-6 per annum, but that the alleged payment 
had nof been proved.” He accordingly modified the decree of the lower Court, 

The plaintiff appealed to dhe High Court, “ 


Baboo Mohender Nath Miter for the respondents took a preliminary objec- 
tion to the heariag of the appeal, on the ground that, as the suit was for 


* Special Appeal, No. 855 of 1872, from a degre@ of the Additional Judge of Jessore, 
dated the 26th Spetember 1871, mnodifying a decree of the Munsif of that district, dated 
the 28th Novemper 1870. ° ° ° 
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recovery of arrears of rent below Rs. 100, and as the appeal had bech heard 
by the Additional Judge, no special appeal lay te the Hiich Court under 
B. 102, Bengal Act VIL of 1869. An Additional Judge isa District Judge 
ander the Civil Courts’ Act (VI of 1871), sT consequently na appeal Ties to 
the High Court. e 

Baboo Bunseedhur Sen for the appellant was not called upon. 

The judgment of the Court was delivered by 


Jackson, J.— There was a preliminary objection in this case that no special 
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appeal lay under s. 102 of Bengal Act VIII of 1869. That section only refers ° 


to cases tried and decided by a District Judge, This case has been tried and 
decided by the Additional Judge. 


Before Mr. Justice Pontifex. 
SHAZADA MAHOMED SHAHABOODEEN v. DANIEL WEDGEBERRY. 


Evidence Aot (I of 1872), 33. 74 and T1-—Prooesdings between the same Parties in another 
Suit—Publio Doouments—Plaint— Written Statement—Judgment, 


+ Tars was a suit arising out of an alleged trespass to a certain drain which was 
stated by the plaintiff to be his property. The present defendant had, pre- 
vious to this, instituted a suit in the Munsif’s Court of the 24-Pergunnahs 
against the present plaintiff, on account of an alleged trespass to the same 
drain, which drain the then plaintiff stated to be his property; the Munaif 
dismissed the suit on the ground that the plaintiff had not proved his title to 
the drain in question. 


. Mr. Kennedy and Mr. Phillips for the plaintif. 
Mr. Lowe and Mr. Evans for thesdefendant. 


Mr. Kennedy tendered in evidence the judgment of the Mansif, and submit- 
ted it would be an estoppel, or at any rate it would be admissible in evidence. 


Pontex, J., admitted the judgment, p a doubted if it would bs an 
estoppel, e 
" Mr. Phillips at a later stage in the suit produced certified copies of the 
plaint, of the written statement of the defendant, and of the decree, in the suit 
in the Munsif’s Court, and’ contended that they were public documents snd 


admissible in evidence under as, #4 and ¥7 of the Evidanog Act. . 


Mr. Lowe objected. The written statement is admissible ‘under no circum- 
stances, and the plaint is a mere copy. 


. Mr. Phillips maintained that the certified copy of the plait was admissible 
under s. 77 of the Evidence Act, and that the written statement would show 
what the issues were between the perfes, and ought, , therefore, to be admitted, 
Ponttrex, J., admitted the plaint, but tejected the written statement. 
B—6 
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$ Before My. Jusiioe Phear and Mr. Justice Ainslie, 


SHEIKH WALLAH ALLEE AND orHena (PLarNTIFIrs) v. SHEIKH GOLAM GOUS 
° (DEFENDANT). * ` 


Landlord tnd Tenani—Ejectment of a Ryot—Onus Probandi, 

Tars was a suit to recover possession of 1 beegah and 7 cottahs of land in 
Mouzah Lutchnowtab, on the ground that the former ticcadar of the mouzah 
had granted a lease to the defendant for a period of seven years, and that the 
period had expired. The defendant set up in his writien statement that he 
did not hold the land under any lease from the former ticcadar; that he was a 
kudeemee ryot, and held under the jummabundee; that he could not now be 
ousted; and that the kabuliat filed by the plaintiffs was a fabrication. 

The Munsif found that the kabuliat was not proved, but that the defend- 
ant‘had failed to prove his right of ocoupancy, and held that, when the defend- 
ant’s right of occupancy was not proved, the plaintiffs were entitled to posses- 
sion. He accordingly passed a decree in favor of the plaintiffs. 

On appeal, the Judge held that, as the plaintiffs had failed to prove the 
Kabuliat, they were not entitled to recover possession. He, accordingly, dis- 
missed the plaintiffs’ suit. 


The plaintiffs appealed to the High Oourt. 


Baboos Moheshohunder Chowdry and Gopaul Chander Mookerjee for the 
appellants. 


Moonshee Mahomed Yusoof for the respondent. 


Baboo Moheshchunder Chowdry for the appellants contended that, when the 
relation of landlord and tenant is admitted, ånd the defendant has failed to prove 
his right of occupancy, the plaintiffs are entitled to recover. The defendant 
having admitted the plaintiffs to be the landlords, the onus is on him to prove 
that he is entitledto retain possession, [PHear, J.—What if the defendant 
had said nothing ?] Then, if the plajntifts could prove that they were the owners 
of the land, it would be sfifficiént to entitle them to recover possession— 
Ramdhan Khan v. Haradhan Parampnich (1). (Pumas, J.—The material 
allegation in the plaint is that the defendant is a tenant, but that his tenancy 
has expired.| The plaintiffs have an undisputed rieht-to the land, and the 
non-e&istence of any right in the defendast to oppose their entry would 


be sufficient to entitles them to recover—Raja Sahib Prahlad Sen v. Baboo 
Budhu Sing (2). ` 5 


* Special Appeal, No. 518 of 1872, from a decree of the Julge of Sarun, dated the 80th 
December 1871, reversing a decree of the Munsif gf that district, dated the 16th June 1871. 
8 e : 
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Moonshee Mahomed Yusoof for the respondent was not called upon 1878 - 
The judgment of the Court was delivered by e j i Sasu WaL- 
; LAH ALLER 
Pasar, J.—It appears to us that the decision gf the Court below is gorrect. 4% 


The plaintiffs sue to eject the ryot from his folding admitting that he isaryot, Gorau Govs, 
but alleging that he held only for a limited term of years under a potta, and <° F 

that that term had come to an end, The defendant totally denies having given ; 

the kabuliat which the plaintiffs state that he had given, and sets up that he 

had acquired a right of occupancy. It appears that the plaintiffs failed to prove 5 
the kabuliat; and on that ground the lower Appellate Court has come to thee 
conclusion that the plaintiffs’ claim fails. 

It has been urged before us very forcibly that the defendant also failed to 
prove his right of occupancy, and that because he had set up this right against 
the plaintiff’ claim, and had failed to prove it, therefore the plaintiffs 
were entitled to recover immediate possession of the land. It appeam to 
me that there is no authority for this position. Neither the case of Ram- 


dhan Khan v. Haradhan Paramanick (1),"nor Raja Sahib Prahlad Sen v. o > x 
Baboo Budhu Sing (2), seems to be in point. It is nowhere, as far as I 

know, laid down that a zemindar coming into Court and admitting that the 

defendant has been his tenant can succeed in ejecting him upon any other i 
ground than that the period of tenancy has elapsed, or in some way terminated, A 


The plaintiffs here only songht to prove one mode of termination of the tenancy, , 
and in that they failed, It seems to me that there is nothing whatever in the 
case to afford even a suggestion in favor of the plaintiffs npon any other ground. 
The defence set up was not such as to relieve them frém the obligation of 
proving their case because it admitted the tenancy. I think the appeal must be 
dismissed with costs. 


Before Mr. Justice Phear and Mr. Justice Glover. 
NEPOOR AURUT v. JURAI* 1878 | 
Maintenance, Order for—Criminal Procedure Code (Act X of 1872), as. 586, 587—Maho- 
medan Law—Dieercs. a 
Tus following casq was referred under s. 96 of the Code of Oriminal . 
Procedure by the Magistrate of Pubna:— . 
“ Nepoor Aurut prayed' for and obtained an order for maintenance, on the 
18th May 1872, in the Court of g full-pọwered Magistrate, Moulvi Amiruddin, 
who at that time declared that the plen of aves “sed. up > by the husband had 
not been proved. ° ° e 
“On the 20th June following, the woman petitioned saying, that the husband 
had failed to carry ouf the orders of the Court, and the case was made over 


* Reference under s. 296 of the iat of ones Procedure by the Magistrate of 
Pubna. ` 
~ (1) FB, L Ra 107, note - p B2 B. L. By Pe Gu Ui- 
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1878 to Moudvi Abdool Karim for needful orders with regard to the realization of 
Neroor the money due. On the 23rd July the Moulvi declared that, as the husband 
had divorced his wife, she was not entitled to maintenance, and that mainte- 
JURAL nancefor thé ghild could on be granted till he was 24 years of age. This 
e. order has only lately come to my knowledge, and I called on the Moulvi for 
e any explanation he might wish to make, In his explanation he has stated his 
e views, but as it seems to me they are erroneous, and his order contrary to law, 
I forward the records for the perusal of the Court. 
“ In the first place, the case was sent to the Moulvi for realization of the 
* money, and not for enquiry into any objections raised by the man on any sub- 
ject not connected with payments already made; secondly, even had the 
Deputy Magistrate been authorized to enquire into any objections filed, it was 
not within his power to decide on the question of the alleged divorce, inasmuch 
š å ag that had been already disposed of by a competent Court, 
“The Deputy Magistrate in his explanation states that he did not look to 
the divorce alleged to have takep place previons to the orders of Moulvi 
ə Amiruddin, but to that which the husband in his presence gave to the woman, 
and which, according to the Mussulman law, was good and sufficient, and 
amounted to a change of circumstances which authorized a fresh order from. 
him.” ; 
The judgment of the Court was delivered by 


Pakan, J—It does not appear very clear upon the papers which have 
come up to us in thisreference what precisely was the order that was made by 
the Deputy Magistrate on the second occasion. We understand that an order 
for maintenance under the legislative provisions, which are found in s. 586 
of the existing Criminal Procedure Code, was originally made, and that it” 
came before the Deputy Magistrate for the purpose of being enforced. It 
appears from the Deputy Magistrate’s letter of explanation that he called the 

l husband before him to show cause why the order should not be enforced, and 
that the husband thereupon, in his presence, divorced his wife. And we can- 
not gather from the Deputy Magistrate's statement what course he took at 

: this stage. He tells us that he considered the divorce so effected by the hus- 

band was sufficient to relieve the husband from the duty of compliance with 
the order of maintenance. As I have already said, however, the Deputy 

Magistrate does not state in words what formal order he passed. Now, it is 

clear Kthink that, ag lang as any ordef duly made under s. 586, or ita former 
equivalent, is exigting ufialtered by any subsequent proceeding, it is operative, 
and it would be the duty of the Deputy Magistrate, when’ called upon by the 

‘wife in whose favor the order was made, to enforce it. The following section, 

537, provides a mode in which the person againstewhom the order is made 

„can, upon a change of circumstances, get that order altered. And it seems to 

me probable thgt, upon the facts stated by the Deputy Magistrate, when the 
husband in }is presence divorced his wife, such an alteration of circumstances 
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did occur which would justify the Deputy Magistrate upon the applèation of 
the husband in altering the order for maintenance infavor oF the wife. 

At the same time it appears to me quite olear that that change of circum- 
stance, even if it were such as to justify the with@rawal of the grder o? main- 
tenayce against the wife altogether, would not relieve ¿ho husband from the 
necessity of obedience to the order during the time which had elapsed up to the 
date when and until that change of circumstance had occurred; in other 
worda, that the husband was at any rate strictly bound to pay the maintenance- 


money according to the terms of the order up to the date when in the Magis- 


trate's presence he divorced his wife, as the Deputy Magistrate says he did. 

With these remarks, which may serve ag some guidance to the Deputy 
Magistrate, we direct that the record be returned to him, in order that he may 
take the requisite steps in the matter and pass the proper orders. 


os 
s 


2 
Before Mr, Justice Macpherson, 
MODOOSOODUN PAUL v. DOYAL CHUND MULLIOK. 
Suit on Decres of Caleutia Small Cause Court—Costs. 


Tis was a suit to recover Rs. 777-8, due under a judgment and decree of . 


the Oalcutta Court of Small Causes, which had been obtained by the plaintiff 
against the defendant, as executor of the estate of Oowar Cally Coomar 
Mallick Roy, deceased. The defendant had appeared ip the suit in the Small 
Cause Court, and had denied assets of the deceased; and the decree was 
wholly unsatisfied as appeared by the certificate of the first Judge. The 
plaintiff nlleged and proved by the evidence of the defendant himself thet the 
latter was in possession of immoveable property belonging to the deceased 
out of which the plaintiffs claim could be satisfied. 

The plaintiff prayed that the defendant as such executor might be decreed 
to pay to him the amount due under the decree of the Small Cause Court, 
together with interest thereon and the cgsts of the present suit, and if the 
defendant should deny assets, for the adminfstration of the estate of the 
deceased. 2 è 


Mr. Lowe for the plaintif. œ 


T'he defendant did not entew appearfince, but wase Aacnyed as a wigness on 
behalf of the plaintiff. . Pa 


e . 
Macpuenson, J., granted a decree for the sum claimed, with interest from 
the date of decree at the rate of 6 per cent. and costs on scale No. 1. In 
default of payment for six months from date of decree, the estate to be 
administered in que course. ° a 


2 ® ` 
Attorney for the plaintif: Baboo G? Ç. Chunder, 
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“Before Mr. Justice Kemp and afr. Justice Phear, 
THE QQEEN v. RAJCOOMAR BOSE.* 


Ld 
oe Charge of a Judgeto a Jury—Hok® to sumup the Evidence—Verdict of Jury— 
ê Criminal Procedure Coda (Act X of 1872), ss. 255 & 256. 


* Mr. Ghose (Baboo Biprodass Mookerjee with him) for the prisoner. 


1878 
April 29 $ 30. ° 


_ Tras facta of this case and the arguments appear from the judgments of the 
"9 Court :— 


Keup, J.—The prisoner, the Deputy Postmaster of Buggolah, in Zillah ° 

Nuddea, was suspended on the 2nd of May 1872, It appears that the reason 

of his suspension was that he had reason to find fault with a subordinate of 

> . the game of Jullodhur, and recommended his removal. His immediate supe- 
rior wished to reinstate Jullodhur, but Rajcoomar Bose, the prisoner, objected 

° to this, and this conduct on his part as considered to amount to insubordination , 
and led to his suspension, Subsequently to his suspension, his successor, on 
es taking charge of the Post Office of Buggolah, found that the cash balance in his 
hands amounted to Rs. 57. Of this sum the prisoner accounted for Ra, 2, 

and said with reference to the balance of Rs. 55 that it had been expended 

-by him partly in keeping up a boat during the inundation of 1871, and partly 

in paying the wages of a railway peon of the name of Sreesh Chunder Pal. 

An explanation was called for from the prisoner Rajcoomar Bose, which he 
submitted in great detail to the Post Office authorities. In this explanation 

he makes the same statement with reference to the Rs. 65 cash balance that 

« he now makes before the Sessions Judge. The Post Office authorities, not 
deeming that explanation altogether satisfactory, directed the Inspecting Post- 
master, who has been.examined in this case, to prosecute Rajcoomar Bose. The 
charges against Rajcoomar Bose are under s. 409 of the Penal Code of criminal 
misappropriation of moneys which were in his charge in his capacity as a public 
servant. The Deputy Magistrate framed the charge under one head, but the 

Seasions Judge, for some reason yltich we do not quite understand, thought 

7 proper to split it up into threg separate and distinct charges. ‘The case was 
tried with the aid of a jury, and they monvicted the prisoner under s. 409. 
The Sessions Judge has sentenced him to five years’ rigorous imprisonment. 
The main grounds of the appeal are that the Judge has misdirected the jury, 
and tha$ his summigg-ep is one- sided’; that*he has omitted to point out 
to the jury the ewdencé and points in favor of the prispner; that he has 
omitted to point out to them the enmity which admittedly existed between 
the principal witness Jullodhur and the prisoner; that with reference to the 
ennuee alteration of the date in the letter, which is m&frked J-in the book, he 


$ 
* Criminal Apnedf, No. 296 of 1678, iroman ai of the District’ Judge of Ta 
dated the 17th February 1878. ? i 
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ought to have pointed out to the jury that the prisoner's case wa that the 
letter in question was despatched in September ; thag there was no reason why 
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the prisoner should alter the date from September to October, while the body R i$ EEA 


of the letter remained unaltered, which conclusi®@ly shows that the letter was 
despatched in September, and not in October; and further, that the prisoner 
could have had no control whatever over that letter-book, inasmuch as from 


the date of his suspension in May 1872, to the date of his trial, many months e 


after, it was never in his custody. Then it is urged that the Judge entirely 
omitted to draw the attention of the jury to the fact that the prisoner's case 
was not that he contracted with the boatmen directly with reference to the 
hire of the boat during the inundation, but that the contract was made with 
Jullodhur, and therefore the Judge was wrong in prominently calling the 
attention of the jury to the fact that the prisoner, instead of paying the 
boatmen, had paid Jullodhur, and directing them to take that circumstance 
into consideration as evidence against,the prisoner. “Then, and this is the most 
important error in the summing-up, and by which undoubtedly the Judge has 
misdirected the jury in a most important part of the case, inasmuch as the 
Judge has directed the jury to hold as conclusive evidence against the 
prisoner, the fact that the books which are admitted by him show that in 
January there was no such sum amounting to Rs. 40 as cash balance from 
which the prisoner could have paid the witness Jullodhur, as stated by him; 
whereas, on referring to these books, it appears that up to January there was a 
balance of Rs, 43. here are other minor omissions pointed out ‘by the 
prisoner in the petition of appeal, but we think it sufficient for the purposes 
of this judgment to notice the principal ones which have been stated above. 
The petition winds up with a statement that the sentence of five years’ 
rigorous imprisonment is too severe with reference to the prisoner's «youth, 
and on turning to the answer of the prisoner, we find that he is a young man 
of the age of 21. 

Now in this case, undoubtedly, the summing-up of the Judge is very 
defective, and he has in one or two instances, and notably in the instance of 
the cash balance book, altogether misdireeted the jury. The jury in this case 
have not been intelligently guided by the Judge, evidence has been placed 
before them, which ought not to haveebeen placed before them, and deductions 
have been drawn from facta whigh do not exist. ‘The style of the charge also 
apvears to us to be very objectionable. The jury are repeatedly called 
upon in the following terms :—“Do yot believe this” Pt Gan you beliefe that ?” 
instead of leaving them to judge of the evidence and to degide what weight is 
to be attached to it. 

Now it is not in every case in which there has been a misdirection to the 
jury that this Court will set aside a verdict of guilty, but only in such cases 
in which the accused has been måterially prejudiced, or where there has been 
a failure of justice, In other words, if this onge had been twed with the aid of 
assessors, and this Court on appeal, aftér, reading the whole ọf the evidence, 
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1878 should ceme to the opinion that the verdict was not warranted by the evidence, 
~ Qosey this Court would bê justifies, under the ruling to be found in the case of Queer v, 
Rascooman ahi Bax (1), to set aside the verdict, to direct the discharge of the prisoner, 
Boss. and not to dirget any fresh®trial. In this case I have very carefully gone 
e, through the evidence, and I think that the prisoner is on that evidence entitled 
° to an acquittal. (The learned Judge proceeded to examine the evidence and 
> continued :—) On the whole case, therefore, if this had been a trial with the 
gid of the assessora instead of a trial by jury, we should not think it right 
to convict the prisoner upon this evidence. We, therefore, do not directa fresh 

“trial, but direct that the prisoner be discharged, 


‘ Puxar, J.—I entirely concur in all that has fallen from my learned 
colleague, Kemp, J., but I think that, under the circumstances of the case, it 

may be as well if I add a few words, inasmuch as it very constantly devolves 
uponene to conduct trials by jury, and it seems to me, judging by the aid of 

n my own experience, that in one particuldr at any rate the trial of this case in 
i e the Sessions Court has not been exactly what the law contemplates. It seems 
to me that the Judge's charge to the jury was not a summing-up of the 
evidence for the prosecution and defence such as is prescribed by the words 

of s. 255 of the Criminal Procedure Code; it was rather as I read it a 
sustained effort at persunsion, and there was no real endeavor made by the 
Sessions Judge to present the evidence on the one side and the other, both 
impartiglly before the jury. IfI may be allowed to say,so, I think that this 

error probably proceeded from the adoption of the narrative form of charge. 

It is impossible, I imagine, to put a case to ajury in the narrative form from 
beginning to end with complete fairness to both sides without giving the 
narrative a double shape, 3.¢., stating it, so to speak, in the alternative, and I 
apprebfénd that very few persons indeed are able to do this with any great 
degree of success. It is no doubt most useful, because it saves time, that the 

Judge should state to the jury in the narrative form so much of the facts as 

I are admitted on both sides. But when he has reached this point, it is best 
I think that he explain distinctly the issues of fact which it remains for the 

jury to determine having reggrd $o*that part of the case which is admitted 

and to the charges upon which the prisoners are tried; and, having made the 

: jury understand these issues, the more‘convenient mode of summing-up for 
` him to adopt is, in my judgment, to presegt to the jury as clearly and 
impartially as he can a summary of thg evidence and the considerations and 
inference8 to be drawrf from the evidence, as they bear both on the negative 

and affirmative sidés of enchs of these issues. It is imposable of course for 

any Judge to state every item of evidence, or to draw the attention of the 

jury to every faot which has been deposed to, but he can, without difficulty, 

give them a summary of the leading pointe of the evidence and the con- 
siderations and inferences to Ye drawn fom it on the one side and on the 


r e 
(1) B. L. Ru°Sup, Yol, 459, : 
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other. He mey, if he thinks fit, under the last clause of s. 256, atetlie same 
time express to the jury his own opinion as to thp facts ¢ but that is a very 
different thing indeed from that which the Sessions Judge has done in this 
case, The Judge has not, as I read his charge@simply expregsed his epinion, 
and then left all the evidence fairly before the jury on the one side, and on the 
other, for them to judge of it by the aid of his opinion if they chose to avail 


themselves of it. But he hag endeavored, I think—that at any rate is the e 


impression which his charge has given me—from first to Inst, to persuade the 

jury to take the particular view of the facta and of the inferences from the 

evidence which he himself has taken and drawn, and indeed he has left them” 
no loop-hole for taking any other view. This is not only hot in accordance 

with the enactment of the Code of Criminal Procedure as I understand it, but 

I think it is a course calculated in the mofussil to withdraw altogether from 

the jury the actual decision of the case. Probably, in other tribunals than a 

mofnasil Sessions Court, it might lend,to exactly the opposite result to that 
which I suppose was desired by the Sessians Judge, that is, it would, in such 

a case as the present, lead to the opposite view being adopted by the jury, and 

so would cause an acquittal to be come to instead of a conviction, I concur 

with the decision pronounced by Kemp, J. 
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No. 6. . ° " 
From i ° i 
E. B. PEACOOK, Esa., . 
Registrar of the High Court of Judicature 
at Fort William in Bengal, ° œ 
To ° í æ 
THE SUPERINTENDENT OF STATIONERY. © œ 


Dated Calcutta, the-8rd January 1873. 


Siz,—I am directed to request that you will be so good as to . 
HIGH COURT, &o., add to your list of authorized crimi- 
gar ran nal forms the accompanying form of 
The Hon, Lonis 8. Jackson, Judge. monthly statement, showing the aver- 
age duration of cases before the Magisteritl authorities in 
different districts from the date of apprehension or attendance on 
summons to that of disposal. 





. I have, &c., 
# 
(Signed) F. B. PEACOCK, | 
Registrar. 
(d ~ 

°*, s ` 
at r r 

Oirovrar Memo. No. 1. . 


Copy forwarded to the Criminal ‘Authorities in the Lower 


and Extra sep malion Provinces. 2-7 
d . e 
By order of the High Court, : 
° (Signed) W. M. BOUTTAR, 
: an A Offg. Registrar. 
Hirea Court, R š : | 
The Bth January 1873. ° ve : 
: z i o—t} | a o æ 
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Average Duration of Cases before the Magisterial Authorities in Zillah 


From the Date of Apprehension or 


Attendance on Summons to that of Disposal, for the Month of 


187 





CASES IN WHIOR THE AGENOY OF 
THR POLK Was NOT EMPLOYED. 





Casks IN WHICH THB AGENOY OF THA POLICON WAS EMPLOYED. 


BENGAL LAW REPORTS. 


"OFI 38971098 
‘aury qram 


vun ofso y 


u 
-puod zsp jo IQUM 
TOVO JO IUAN 


*Burpued seua 
om) 8 oup 771078 


- "upud mea 
900) a own soBuon 


‘eBuroay anog) 


"STE MLBBTY otg O10Oq 
Ppetdnoo oun oway 


TUETJOPY Ut 
perinoo our ofw04y 


*ghOD FO. AOTUIRG TROY 


oysa Py og 9410304 
Burpued siup jo equine 


" 


° 
on E 


Surpued sisp JO sequny 
te 


s900 jo Iqua 












[VOL. X. 


187 


The 


e 
i 


VOL. X.] HIGH COURT RULES, &o. : 


‘CIRCULAR ORDER No. ie j 
Dated Caleutta, the 3rd January ais 


> 


ALL SESSIONS JUDGES IN THE maceraaee AND 
~ s 
Non-R&GULATION PROVINCES 


ARs hereby informed that, in the opinion of the Court, all 

HIGH COURT, &o., 

ee years should be on paper of a supe- 

The Hon, Loms 8, Jackson, Judge rior quality to that on which war- 

rant forms are now printed. Sessions Judges should therefore 

indent for forms of such warrants in due proportions, and see 
that the forms are used in the panne above indicated. ° 


By order of the High Court, 


(Signed) F. B. PEACOOK, 
Registrar. 


CIRCULAR ORDER No. 2. 


~” 


ALL CrimINAL AUTHORITIES. 


+ 


Dated Calcutta, the 18th January 1873. 


Tas warrant for release of an accused person who has been 
HIGH COURT, éo., acquitted, prescribed by the late Sud- 
CRIMIRAL Sine. . 

Present der C8urt’s Circular No. 2, dated the 

The Hon. Sir R. Couch, Ki. 
ee ee an 10th Janry 1862, is hereby super- 
a oe Glover, aa _seded, and Criminal Courts are in- 
* formed that they ought, in such cases, 


ji W. Aunslie, . 
simply to direct that thesprisorfer be set at 5 liberty. x 


e. s *, 
By order of the High Court, 
i (Signed) W. M. SOUTTAR, 
i co *  Ofg. Registrar. 
ae : | 
1 : p 


warrants for sentences exceeding two 
e 


A 
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ORDERS. 
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CIRCULAR ORDER No. 3 


To « e 


DISTRICT JUDGES AND JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 16th January 1873. 


i 


WitTH reference to a scheme now before the Government 


HIGH COURT, &o., of India, for the establishment of 
sa 


oe “ Bar Libraries” at sudder stations, 
The Hon. Su Ar: Couch, KE, ` to 
ouch, KR be supported by Government and 
The Hon, Louis S Jackson, by private subscriptions, and at the 
$3 E. À, Glover, s rae hall 
» W. Ainslie, instance of His Honor the Lieutenant- 


a Governor of Bengal, the Court re- 
quests that each District Judge and Judicial Commissioner will, 
after communication with the Chief Executive Authorities of 
the district, report— > ` 

lst, what books already exist in his own Office, as well as in 
that of the District Officer; 2ndly, what possible subscriptions 
may be expected at each sudder station towards the object in 
contemplation; and 3rdiy, what, so far as can be estimated, 
would be the probable cost to Government at each station of 
maintaining a Bar Library. 


By order of the High Court, 


(Signed) W. M. SOUTTAR, 
J Ofz. Registrar, 


Fe 
* 


VOL. X.] HIGH COURT RULES, &o. . 


: CIRCULAR ORDER No. 1, ° 
O 


ALL JUDGES OF Courts OF SMALL Causes, ` 
LOWER PROVINOES. 


Dated Calcutta, the 14th January 1873. 


Tam Court is pleased to prescribe the form of diary appended 


HIGH COURT, &o, hereto, to be attached to the monthly 


Civmy SIDE. returns of work submitted by J udges 
Tho Hon. Sir R, Couch, Kè. , of Small Cause Courts. The fol- 
Chief Justice. 
The Hon. Louis 8. Jackson, lowing instructions should be care- 
ji F. A. Glover, . 
n  W. Ainslie, fully attended to in its prepara- 
Judges, tion s 


2, The 3rd column to be filled up for all days of sitting. 

3. When there has been no sitting, and the day is not an 
authorized holiday, the cause of not sitting should be shortly 
stated. ~ The mode of filling up the diary is exemplified. 

4, The form will be supplied separately where there is a stock 
of forms of the nature prescribed by Circular Order No. 3, 
dated Sth February 1872, and will be printed on the back of 
new forms of the statement of cases as they are supplied to Small 
Cause Court Judges. : 
By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Offg. Registrar. 





Diary of the Court of Small Causes of for the 
month of e 187 .. 






How employed. 





re 
Sunday. ° ° R : 







Satin Howrah Court... | 10-30 ALM. to 5-P.M. 
Ditto ditto «| 10-$ A.M, to 5-} P.M. 

Gazetted Holiday. 

Satin S¢rampore Court. 10 AM. to 5 P. M. 


Satas Subordinate J nudges : 
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or R CIRCULAR ORDER No. 2. 
Covrar To . m 
VEDES ALL CIVIL Counts. 
~ ° Dated*Calcutta, the 16th January 1873. 


THE attention of all Civil Courts of every grade is drawn to 
the subject of the annexed Circu- 


HIGH COURT, é0, 
Cnn So lar (1) which has been issued by the 


“The Hon. sir Re Conch, Ke Board of Revenue to all Revenue 
"Chief Justice. ; . 
The Hon, Lonis s Jackson, Officers, with reference to the risk of 
o V, Ainslie fraud arising from the facility with 
és. 


which adhesive stamps may be forged, 
and” the consequent necessity for special examination by every 
head. of a Revenue Court ofs such stamps presented in payment 
of Court fees. 

2. The Court desire that Judicial Officers of all grades 
should exercise in this matter such vigilance as they may; the 
Court also think it desirable that an examination by experienced 
Revenue Officers should be occasionally made in respect of the 
stamps affixed to documenta filed in Civil Courts, and on this 
point the Board of Revenue has been addressed. 


By order of the High Court, 


š (8d) W. M. SOUTTAR, 
Off. Registrar, 


m CIRCULAR ORDER No. 4. 
O 


ALL DISTRIOT JUQGEŞ AND JUDICIAL COMMISSIONERS, 
Dated Caleutta, the 25th January 1873. 
_ THE attention of the Conrt has been callydto the circumstance 


HIGH COURT, é0.° that the applications of candidates for 


Crvi $ IDs « admission to the Pleadership'exami- 
The Hon. Sir R. Couch, Kt, nation ure sometimes rejected by Dis- 
Chiaf Justica. y ; 
The Hon. Louis a dake trict Judges without the causes of 
"We Ainshe, ” such rejection being definitely stated, 
Pe © so that it is neither ‘possible for the 
(1) Beo ante, Bev. Qir. p. 8. - 


VOL. X.] HIGH COURT RULES, &o. * 


High Court, in case of complaint, where the Judge haseleft the 
district, to ascertain whether good grourmd for® rejecting the 
candidate existed, nor is there anything to guide the Judge’s 
successor in case of subsequent application by the shme party. 
2. The Court direct accordingly that a brfef but exact state- 


s 


ment of the cause of rejection be appended in future to all ə 


orders rejecting such applications. 


By order of the High Çourt, 


(Sd) W.M. SOUTTAR, 
Offe. Registrar, 


° 
a 


CIRCULAR MEMO. No. 1 


DISTRICT JUDGEB, 


Dated Calcutta, the 25th January 1873, 


SEVERAL applications for privilegé leave of absence from Subor- 

HIGH COURT, &o., dinate J udicial Officers having been 

Ge SmE received by the Court, in which no 

: * `a s 

Present yrgent necessity has been either 

aa alleged or shown to exist for the 

indulgence, attention is drawn to Clause 1, Section 18, Chapter 

VI, of the Civil Leave Code, whith, foy facility of reference, is 
quoted below. . za 


s + , 

“ To uncovenanted J udicial and Educational Officers, whose duties are 
not continuous, and=ree enjoy regular vacations, during which they are 
allowed to be absent from ddfy, privilege leave isenog admissibles excdpt 
in cases of urgemf necessity.” ° ae 


s e 


By order of the High Court, 
¢ ` 
° (84) W.M, SOUTTAR, 


n ‘ ` Offg. Regisirar. 


-e 
e* 


rd 
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. CIRCULAR ORDER No. 5 


° ALE CIVIL A@THORITIES SUBJECT TO THE 
° Hıqu Court. 


Dated Calcutta, the 27th January 1873. 


- Tum two accompanying forms of warrant* are hereby 


HIGH COURT, &o, prescribed for adoption by Civil 


Cxyit Sipe. Courts, when committing civil pri- 

The Hon. Sir R. Couch, Ki, soners to the custody of the officer 
Chigf Justice, ‘ e : 

The Yon. Louis 8. Jackson, in charge of the Jail, with reference 

AA Ay Rigas to eitlter Section 78 or Section 278 


aun of the Civil Procedure Code. 


2. The Superintendent of Stationery will be instructed to 
add the forms in question to his list of authorized civil forms. 


By order of the High Court, 


: (84) W. M. BOUTTAR, 
. Offg. Registrar. 


IN THE COURT OF 


Suit No. f 18 , 
To 


THE OFFICER IN Q#ARGE OF THE JAIL 


~AT - In DISTRIOT ‘ 


WHEREAS ; im, 
been brought before this Court this ~ day of 
one thousand eight hundred and seventy- ° under a 
Warrant of Arrest issued under Section 75 of Act VIII of 1859 
on the day of 7 

e 


e 
* Form of warran¥ for imprisonnfint on failure of giving bail fot appearance, 
Form of warrant for imprisonment in execution of a civil decree. ° 
S + a y 


* 


Ld = ~ 


#; 
® 
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one thousand eight hundred and in a suit “Tes 
wherein e j Plaintiff, Crrovrar 
and f ; Defendant, ERSA 
and by which warrant the said T ? . 
directed to show cause why should not give good and °° . 
sufficient bail for appearance in this suit, e 

AND WHEREAS the said 
not given such bail nor satisfied the Courte 
that ° 


entitled to be discharged from wiles under the provisions in 
that behalf of Act VIII of 1859, 


You are hereby, in Her Majesty’s name, commanded snd re- ° 
quired to take and receive the Said | . 
into the said Jail and keep “imprisoned therein until the « ” 
satisfaction of any decree that may be passed against 
in the suit, or the said 
shall be otherwise entitled to be released according to the terms 
and provisions of Section 78 of the said Act. Awnp the Court 
does hereby fix . annas per diem as the rate of the maiehly 
allowance for subsistence of the said 
during confinement under this Warrant of Commitment. 


Given under my signature and the seal of this Court the 
day of in the year of our Lord one thousand eight 
hundred and seventy- 


2 $ 





In tup COURT OF 


Suit No. Ff 18 . 


To . 


THE Off Tver IN CHARGE OF THE JAIL 
t all 6 
AT . °* 
* #. 


WHEREAS 
been brought before this Court this day f 
one thousand eight hundred and seventy- under a 
warrant in execution of a decree, which*vas made and pronounced 
by the said Court on the +» °, ~ day of 


e, 


» - 


e> 


pa 
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one thousand eight hundred and in a suit 
wherein s ° _ > Plaintiff, 
and Defendant, 
and by which deoree it was ordered that the said 
* should pay 
AND WHEREAS the said 

,not obeyed the decree nor satisfied the Court 
“that 


entitled to be discharged from custody under the provisions in 
that behalf of Act VIII of 1859. 


You are hereby, in Her Majesty’s name, commanded and re- 


; quired to take and receive the saad 


into the Jail and keep -* imprisoned therein until the said 
decree shall be fully satisfied or the said 


_ shall be otherwise entitled to be released according to the terms 


and provisions of Section 278 of the said Aet. Anp the Court 
does hereby fix annas per diem as the rate of the monthly 
allowance for the subsistence of the said 

during confinement under this Warrant of Commitment. 


Given under my signature and the seal of this Court the 


day of in the year of our Lord one thousand eight - 


hundred and seventy- 





7 CIRCULAR ORDER No. 3. 
4) a e. * 


ALL SESSIONS JUDGES AND JUDIOIAL COMMISSIONERS, 


Dated Calcutt®, the Tth, February 1873. 
In modification of the form of warrant for sentences of death, 


HIGH COURT &o., . being No. 1 of the farms prescribed, 


ar De: . by Cireular Order No. 6, dated the 

The Hon. Bir R. Cough, Ke y _ 23rd February 1870, the Court is 

The Hon, Louis 8. Jeko pleased tæ direct that the words “on 
is . A. Glover, 

‘OW Ainslie, ° dt so soon tHereafter as may 

. * be 2*be substituted for the words “ on 


VOL, X] HIGH COURT RULES, &e. ° Lie 
P 

or before,” in the second line of the sgome sentence fixmg the 1878 

period for execution. sate 


2, The existing stock of forms shoulg be corrected by. hand 
according to the foregoing instruction, and the Superintendent 
of Stationery will be directed to make the necessary alteration e 
as regards future supplies. i . 


By order of the High Court, 
(B4) <W. M. SOUTTAR, 
Ofg. Registrar, 


Dated Caloutta, the 13th February 1873. : ° 


District J udges are requested tp submit, in the form given 
HIGH COURT, év, overleaf, the names of those Pleaders 
Orrin Sroa. practising in their several districts 
poe ee jae who are desirous of holding the office 
i of Moonsiff, with their opinions as,to 

the fitness of each candidate, 

2. Itis requested that the opinion of the Judges may mot be 
expressed in such terms as “ is in my opinion quali- 
fied to hold the office of Mooysiff,” or the like. The object of 
this Circular is to elicit from the Judges a statement of any 
facts, or of the possession of any specific qualities, which would 
indicate fitness or otherwise. 


By order of the High Court, | . 
° Gd), W. M. SOUTTAR, i 
i aa - : Offg. Registrar. . 
os | . 
rd z . bs 
° Í. A 
\ j i : 
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VOL. X.] HIGH COURT RULES, &c. i . 
CIRCULAR ORDER No. 6. ° 
To š ° 


ALL Disrerior JUDGES AND JUDICIAL COMMISSIONERS. 
o e 
Dated Calcutta the 15th Febritary 1873. 


T bmission of explanations re 
HIGH COURT, &o., HE suomission OIL exp ” 


Civiu SIDE: garding the cause of delay in disposing 
The Hon, Sir R. sre Bi of civil suits and appeals is to be dis- 
ice. ‘ 
The Hon. ae a a continued. 
; ov - . 
»  W. Ainshe, 2. In-future suche explanations, 
Judges. 


when furnished by the inferior Courts 
in a district, will be reviewed by the District Judge, in whom 
(subject to the superintendence of the High Court) the general 
control over all the Civil Courts in his district is by law vested. 

3. The District Judge will appentl to the quarterly statements 
a certificate to the effect that he has carefully considered these 
explanations, and either that he has found them satisfactory or 
that he has taken the needful steps in respect of those which 
have been found unsatisfactory. 

4, Any case which appears to him to call for special nptice 
will be separately. brought to the notice of the Court, and 
wherever a case has been pending for more fhan a year, the 
circumstances are to be so reported. 

5. The Court rely upon the earnest co-operation of the 
District Judges. 

By order of the High Court, 
(Sd) W. M. SOUTTAR,- 


Offg. Registrar. 





: CIRCULAR QRDER No.,4. 
O 
ALL MAGISTRATES, LOWER PROVINOES. 


Ci d i á 
Date? Caicktta, the 25th February 1873. 


HIGH COURT: Soi Tus Court having ad under revi- 


CRIMINAL Sipe. sion the registers prescribed by the 
The Hon, Sir Re Couch, Kt. _ late Sudder Courts Circular Order 
Chief Aistice, 
The Hon. Louis S. Jackson, No, 144, dated 16th August 1843, 
a V danse, “A are pleased to direct the discontinu- - 
à 6s, 


atice of the. following registers :— 
C—3 


| Dae 
878 
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(1s) Register A, styled “ General Register of all Appli- 
cations preferred direct to the Magistrates,” &c., 
superseded by the register prescribed by Circular 

° Order No. 6A, dated 7th September 1868, i. e, the 

- Register of Criminal Complaints.” 

(2.) Register B, “ General. Register of all Reports re- 
ceived from Police Darogahs,” &c., as such reports 
are otherwise provided for. 

(3.) Register No. 1, “ Book of Heinous Offences,” and 

(4.) Register No. 2, “ Petty Offence Book,” as such sepa- 
rate registers, in addition to een C, are un- 
necessary. 

" (5.) Register No. 6, “ Regjster of Cases under Act IV of 

1840,” &c., as these cases do not require a special ’ 
register. 

(6.) Register of persons deaa with or suspected of the 
commission of specific crimes of a heinous nature, 
who may have eluded the pursuit of justice. This 
is a Police and not a Judicial register. 

2,” The registers that will be retained are 
(1.) Register C, Record-keeper’s Register. 

(2.) Register No. 3, Register of Appeals. 

(3.) Register No. 4, Register of References from other 
Districts. 

(4.) Register No. 6, Registerof Miscellaneous Matters. 

These registers may be numbered 1, 2, 3, and 4 respectively. 


By order of the High Court, 
= (Sd.)- W.M.SOUTTAR, 
. = ° j ; Offg. Registrar, 


: CIRCULAR MEMO. No.4. 
To o mi i E y 
ALL GÓIL'AND CRIMINAL AUTHORITIES. 
Dated Calcutta, the 26th February 1873. 


In order to the correct and uniform filag up column 1 of 
HIGH COURT, 4&0, o Judicial, Statement annual) B1, the 
See: a following list of he dings i is circulat- 

The Hon. Loms S, Jackson, Judge, edor thé guidance of all Civil and 


s 
° + > - 


VOL. X] HIGH COURT RULES, &e. l ‘ 15, 


Criminal Courts subject to the control of the High Court, to “1878 
be adopted in the preparation of the return in Suestion for the etn 
past year, 1872. 

2. The list now circulated will the to be alféred for the 
period subsequent to lst January 1873, wien Act X of 1872 ° 


‘e 


¢ 
came into operation, and it will be so altered. ° 
By order of the High Court, 
(8d) W.-M. SOUTTAR, 
, Offs. Registrar. 
LIST OF HEADINGS. . 
Local and Subordinate Magistrates exercising Cars powers only f Huot ne 
Ditto ditto ditto exercising CRIMINAL and Civit powers’. i 
Ditto ditto ditto exercising CamiinaL and Revenus powers. z 
Ditto ditto ditto exercising ORDONAL, Crv, and REVENUE ¢ 2 : 
powers 
Magistrates in charge of Divisions of Districts exercising CRIMINAL powersonly, 
Ditto ditto ditto exercising CRIMINAL and Civin i 
' powers. $ 
Ditto ditto ditto exercising OrnnNar and Revr- 
x NUE powers. : 
Ditto ditto ditto exercising CRIMINAL, Ovir, and 
ReventeE powers. 
Boards or Benches of Magistrates. , 
Magistrates of full powers exercising only CRIMINAL powers. 
Ditto ditto exercising also Revenug powers. R 
Ditto ditto exercising also Ruvenve and Cryin powers, 
Magistrates of Districts exercising only ŪRIMINAL powers. 
Ditto ditto exercising also Revsnug powers.- K 
Ditto ditto exercising also Revenon and OryrL powers. s 
Magistrates exercising the powers described by Act YIL of 1869, Section 446A. 
Courts of Session. 4 . 
Moonsifis exercising only Crviz powem. ° ie 


Ditto exercising . also Reveyun powers. 

Ditto exercising also QRIMINAL powers. P - 

Ditto exercising also Revakur and Camara Power Š 

Small Cause Cousts exercising no other functionse : . 

Judges of ditto exercising also ofdinary Orvin (or Revenue) powers. 
Ditto ditto exercising Oenanar or Revenos as well as Orvin powers. 
Subordinate Judges without othgr functions, 

Ditto ditto exercising Jugisdiction of $ Small Cause | Court Judge. 
District Judges.’ °, 

Juditial Commissioners with powers of ditto. | 


* æ 


wi 
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187 Ir is ordered that the rule of 19th December 1870 directing 
Grouwat that all applic&tions efor the admission of special appeals shall 
be presented in “open Court” with the further rules as to the 
hearing of such application, of the 28th March 1871 and the 
.27th January 1872 be rescinded, and that such applications 

« shall henceforth be made according to the practice of the Court 


before the said rule of the 19th December 1870 was made. 


e 8d.) R. COUCH. 
j F. B. KEMP. 
i LOUIS 8. JACKSON. 
a ‘ A. G. MACPHERSON. 
F. A. GLOVER. 
° 7 DWARKANATH MITTER. 
y CHARLES PONTIFEX. 
; j J. B. PHEAR. 
a W. AINSLIE. 
The 27th February 1873. 


CIRCULAR MEMO. No. 3. 


Dated Calcutta, the 28th February 1873. 


4 
° DistTEicr and Sessions Judges and Magistrates of Districts 
and, other officers who have work in 
. | E ic resin es two departments to attend to are re- 
° = PE i keon, Judge, quested, in submitting the periodical 
Š returns of each, to indicate the number 


; , of dayaof sitting, in that departraent oxthafside%f their Courts, 
during the Perioffto ‘which the statements relate, accounting for 
- the remaining time, a 


By order of the High Court, 
P ts) W. 4. SOUTTAR, 


ae . Offs. Registrar. 


“FT 


_& 


© 
e e. 


REVENUE CIRCULAR ORDERS. 


DECEMBER, 1872. 


* 
a ee t 


Tar Hon’sur V. H. Somatcnu. 





No. f. o 


Tus following Form of re-conveyance of grants of waste 
land is added as Form L at page 365 of the Board’s Rules, and 
-is to be used when grants hypothecated for redemption or pur- 
chase-money remaining unpaid are fully redeemed— 

This Indentur8 made the day of ` 1872 
between the within-named Secretary of State for India in 
Council of the one part, and the within-named 
of the other part, witnesseth that, in consideration of the sum 
of Rea, , to the said Secretary of State for Fndia in 
Council paid by the said ,° 
on or before the execution of these presents in full satisfaction 
of all principal moneys and interest secured by the: Indenture 
secondly within written and the feceipt whereof the said Secre- 
_ tary of State for India ia Council doth hereby acknowledge 
and therefrom acquit and release the said 
and his heirs, ctepresentatives, and assigns. The said Secre- 
tary of State for Iné in®Council doth in virtue of all 
. powers and arthorities enabling him in that behalf, and so far as 
he lawfully can or may by thése presents grant and convey unto 
the said i ‘ 
his heirs, representatives, ind assigns all and singular the lands 
and premises :comprised in ånd grantel, or otherwise assured by 

® 
theesaid Indenture secondly wWifhin written or expressed so to 
D—1 
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1872% be, to have, and to hold the lands and premises hereby granted _ 
Rey. ÖR. or expressed, so to be wnto and to the use of the said | 
his heirs, representatives; and assigns freed and absolutely dis- 
charged from*all principal moneys and interest secured or intend- 
*e ed to be secured by*the said Indenture secondly within written 
eand all claims and demands on account thereof, and the’ said 
Secretary of State for India in Council doth hereby for himself 
and his successors covenant with the said 
his heirs, representatives, and assigns that he, the said ‘Secretary 
of State for India in Council, hath not at any time done or exe- 
cuted, or knowingly suffered, or been party or privy to any act, 
deed, or thing, whereby the lands arid premises hereby granted 
and tonveyed or expressed so to he, or any of them, or any part 
thereof are, is, can, or may bedmpeached, charged,-or incumbered 
in title, estate, or otherwise howsoever. In witness whereof the 
paid parties to these presents have hereunto set their hands and 
3 by the day and year first above written. 
Signed, sealed, and delivered for and on 
behalf of the Secretary of State for India in 


~ 


Counéil, by , by order of the 
Lieutenant-Governor of Bengal, in the pre- 
sence of ° 

° No. 2. 


THE attention of all Officers in the Revenue Department is 

invited to the Notification of the Government of India in the 

Financial Department, No. 1906, published in the Gazette of 

. India, under date the 9tb» Attgust last, page 764, exempting from 

e- stamp duty unauthenticated copies *of settlement records -fur- 
nished to landholders and cultivators. , 


e” — wea" ° 3 
e è e 


ý Z = No. 3. ' : 

As the power of confirming settlements has been withdrawn 
from the local officers, and as all settlements and re-settlements 
are now reported to the Board for coffirmation, the submission 
of Return No.* XII to this office © is hereby Suspended until 


further orders. ; å 


VOL. X.] -  - REVENUE CIRCULARS. . 
In cases in which entries in columns 4 and 5, Table II of 


Return No. X, appear in consequence of settlements which have Rev. Cr. 


been sanctioned ‘by the Board, the gumber and date. of the 
Board’s orders should be cited in explanation of those entries. 


When such entries are due to new settlements made in antici- ° 
pation of sanction, as directed in para. 9 of the settlement Rules, ° 


communicated with the Board’s endorsement No. 419B of 
24th July last, the fact should be stated; when to any other 
cause, the circumstances should be fully explained. 


No. 4. i 


Tum following is added ds para. 29A of the Instructions 
for the acquisition of land for publio purposes—_ 

c Ag soon as an award has become final, the Collector should 
give effect to any abatement of revenue which may have 
been determined on in connection with it, whether any delay 
does or does not occur in the payment to the parties concerned 
of that portion of, the compensation awarded which is payable 
in cash,” 


. No. 6. 


Tas following has been interpolated after the word “Jaw” in 
line 5 of paragraph 16 of the Instructions. under Act X of 
1870— 

** Should the land to be occupied, or any portion of it, belong 
* to, or be in the possession of, Government, the personal notice 
“required by the law should be serydd on the chief local repre- 
“sentative of the department*interested.” - 

ad D 


. e No. 6. Ea : 

A oase h&ving recently occurred in which a tract of waste 
land was sold, without reservation of the right of Government to 
demand a royalty,on any mineral products which might be found 
on it, whereby actual loss may accrue to the State, the attention 
of local officers is called to clause 9A, page 357, Board’s Rules, 
which is hereby modified as follows— 


ad 


1872 


3e 


ow 4 


187) 


Rsy. Cis. 


~~ 
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For fhe words, in lines 3 and 4, “ that which the State may be 
“able to claim in tie way of royalty from mines discovered on 
a land, which i is private property” substitute “ that of the demand 
“of the State to a royalty from any mines on the land so sold.” 


Tar Hon’suie V. H. Scumarom anv A. Moxey, Esq., C.B. 





No. 7. 

Distrior Officers are requested to state, in all tae applica- 
tiong for the refund of deposits of more than three years’ stand- 
ing, the amount that is to be refunded from each deposit num- 
ber, and also*the amount ôr balance of the deposit as per 
Registers. 


we 


A. Money, Esg., C.B. 





: No. 8. 


CERTAIN attempts to forge theeadhesive Stamps lately issued 
for the purpose of denoting Court fees have been recently 
brought to light, and the Member in charge now calls the 
earnest ‘attention of all District Offigers to the risk of fraud 
arising from the greater facility with which such Stamps can be 
forged, in comparison with impressed Stamps. 

Large quantities of thege adifesive Stamps are daily presented 


in payment of process fees, and vewy seldom come under the 


actual observation of the head of a Reyenue Court. Attempts 
to use forged Stamps are more likely thereforp to dgcur in connec- 
tion witl this mode ofstising Stamps thet with any other. Every 
head of a Court id which such fees are paid by Stamps is desired, 
in future, to call for, from time to time, papers which have been 
so stamped, andeto satisfy himself thoroughly by personal 
examination that the Stamps used in his Court are geaume. 
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Tue Hon’sie V. H. SOHALCH. : 
No. 9. e 
In the preparation of future Retarns No. 31, District Officers 


and Commissioners are requested to see that Interest on current 
demands of rent,—i. e., on instalments not paid when they fall « 
due, but paid within the year,—is shown in column 2 or 10 (as 
the case may be) of Table I; and that any difference between, 
columns 10 and 23, which may result from this,practice, is ex- 
‘ plained in the separate explanation sheet. 

Similarly interest on arrears of rent should appear in columns 
3 and 11 of Table I, tests 4 and 11 being satisfied by an expla, 
nation on the separate sheet. ° 

Interest which may have accrued during the ‘year on debts 
due to and by the estate should be added to column 3 of Tables 
III and IV respectively, and, if paid, to the corresponding 
columns of realization. 


~ A. Money, Esq., C.B. . 





No. 10, i 

Tar Board of Revenue has been directed by the Govern- 
ment to draw attention to the notification by the Financial 
Department, No, 1264, dated 28th July 1871, in which it was 
pointed out that the practice of~post-dating hoondees or bills, 
in order to evade payment of stamp duty, was illegal; and that 
any person making, signing » lssung or (except as provided in 
section 26 of the General Stamp Act, 1869) accepting, endors- 
ing, paying or receiving payment of any such post-dated bill, was ` 
liable to the penaltigs provided i in section 29 of the Stamp Act.» 

2. The Governmenb™has fbason to bélieve that thespractice 
of post-dating hoondees still continues, and Nat a considerable 
amount of revenue is in this way lost. District Officers are, 
therefore, instructed to watch carefully against any such practice, 
and to institute prosecutions in all cases in which convictions 
can be obtained under secffon 29-of the General Stamp Act. . 

` ° ë : 
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JANUARY, 1873. 
; . 
Tar Hox’sLE V. H. SCHALON. 


No. 1, 


Tux following is added as Rule 12, Section sV, Chapter VI, 
" page 121, Board’s Rules— 

Security bonds given on plain paper by ministerial officers 
are exempted from payment of registration fees.” e 





No. 2. 


— 


THE Board have noticed the existence of a common impres- 
sion among local officers that, when parties interested in land to 
be taken up under Act X of 1870 make no demur to the 
acquisition, or any distinct claim to the additional compepsation 
authorised under Section 42, such acquisition should not be con- 
sidered compulsory, and therefore no additional compensation 
should be awarded. 

2, The Member in charge desires to impress upon all officers 
engaged i in land acquisition proceedings that it is a presump- 
tion of law, and not of fact, that the surrender of land acquired 
under Act X of 1870 is compulsory. The additional compen- 
sation of 15 per cent. should therefore be paid in all cases, 
except where under special agreement the parties have accepted 
a lump sum, and distinctly’ waived or included therein the claim 
to any additional compensation under Section 42. In all such 
cases the agreement must,bo taken in vining, and filed with the 
proceedings. — . è 


No. 3. 
Tux following alterations are made in Section VII, G@hapter 
VI, Board’s Rulee—  ., 
Clause 1.—Substitute for tiris Clause « The ‘Covenanted and 
ca Uncovenanted Absentee: Regulations are contained in ‘ the Civil 
° ä D—2 


1878 
Rey, CIR. 
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-1878 * “ Leaves Code,’ being the Notification of the Government of 


Rey. Os, ee India, Financial Department, No. 2008, dated 14th March 


“ 1872, with i ii amendments published under the same 
e authority.” ° 
Clause 5.—For the words “ The Government of India have 


* authorised the grant of halfpay to peons,” substitute “ Half- 


pay is allowed to peons,” and strike out from the words “ and 
she Government of Bengal” to the end of the Clause. 

Clause 6, para. 1.—For the words “under Section lisse 
April 1864,” substitute “ Section 3, Supplement F of the Civil 
Leave Code.” l 

ə Clause 6, para. 2,—For the words “ under Section 12.s..ssess 
April 1864,” substitute “ Sections 6 and 7, Supplement F of 
the Code.” ° E 

Clause 7.—This Clause is cancelled, the form prescribed in it 
being superseded by that given in Section 15 (b. 1), Supplement 
F of the Code. | 





; . No. 4, e 


Tux following iseadded as para. 17A of the instructions for 
the administration of Act X. of 1870— 

17A.—In all cases referred to the Court under Section 18, 
the Go¥ernment Pleader should under Section 23 be instructed 
to appear and state the cause on the part of Government to the 
Court. 


A. Monty, EsQ., C.B. 
m ® i 
No. & ° 


Ir apbonrs desirable that Inspectorsof Police should share in - 
the special rewa?ds granted by the Board of Reyenue in cases 
of non-realization of fines imposed under the Excise and Opium 
Laws. , The follwing A: is therefore made-in the Board’ 8 
Rules: :— 


Clause 3 of parap? at gige 114., 


For * Sub-Inspector,” substitute Inspector.” 


- s D 7’ + 


VOL. X.] REVENUE OIRCULARS. ° 


! No. 6, ° 


Somes officers have represented that there is a difficulty in 
giving full effect, at Sub-Divisons and Moonsiffees, to the order 
contained in the Government Netification of lst July* last, 
issued under Section 37 of Act VII o£” 


# 


1878 


- 


* Tae pige 2 ofthe 1870 (the Court Fees’ Act), which rules® - 


alcuita Gazet 
ed Jay a wee that, when a single stamp can be used as 


the exact stamp required to denote a fees 
it should be so used, unless the Collector certifies that no such 
single stamp is instock. The Member in charge desires, there- 
fore, that all District Officers will impress on stamp-vendors the 


necessity of taking for sale a sufficient stock of stamps of the e 


higher values required in sifits in Moonsiffs’ Courts, and to 
warn them that, if they do not keep up a proper’ stock of Court 
fees’ stamps to meet the public demand, it will be necessary to 
cancel their licenses. - 
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FEBRUARY, 1873. ° 


Hon’sus V. H. SCHALCH. 


No. 1. a 
As it appears from several communications received in this 
Office that the object of the Towjih Statement, recently circu- 
lated, has been misunderstood by several Revenue Officers, Col- 
lectors are informed that this Statement is not intended to 
supersede Return No. X, but to’ facilitate the’ preparation of 
it. It need not be employed at all unless it is found useful. 


A. Monty, Esg., C.B. 


Caen el 


No. 2. 


To secure the immediate payment of rewards in cases where 
fines are not at once realized from offenders against the opium 
laws, the Government has now authorized the Magigtrate of 
every District to pay to informers and apprehenders in such 
cases the rewards adjudged, up to the amount of Rs. 100, from 
the public funds, as soon as the case has been decided. Should 
payment of any larger reward appear called for, reference should 
be made by the Magistrate to the “Optum Agent. The present 
Rule 6 F, Section XVIII, Chapter V, page 81, Board’s Rules, 
is, therefore, ‘pancelleds and the following amended rules are 
substituted :— ° K : 

5F. When fines, &c., are not upthedidtely realfzed, the 
Magistrate is authorized to disburse at once rewards up to the 
amount of Rs. 100, taking the payee’s receipf, and disposing of 
the receipted bill as provéded for in the preceding rule. * 

5G. Where alarger feward than Rs. 100»is adjudged, the 


Magistrate shuld apply to the Opium Agent for authority to 
. e > 


~as e à e 


42 
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* make the payment, with a full statement of the circumstances 


Rev. Ore. of the case, and of hig reasons for recommending a reward of 


more than Rs. 100, together with a bill for the amount proposed 
to be disburséd, drawn up inthe prescribed form. On receiving 


¿N the Agent’s sanctfon, with the bill duly countersigned, the 


Magistrate should pay the,amount, and forward the bill to the 
Accountant-General as a voucher, duly receipted by the payee. 
. 5H. The Magistrate should submit to the Agent a monthly 
statement of all rewards paid. under his direct order, sending 


up at the same time, when available,—that is, when not. 


wanted for an appeal,—the records of the case, so that the lattey 
iay make the regular necessary adjustment against the Budget 
grant for the year, and keep the expenditure within the fixed 
limits. When the records canħot be sent, a short report, with 
the reasons for the amount of reward given, should be forwarded, 


f - 
A e 
n 


No. 3. n 
From the reports received on the working of Circular Order 


r 
* 


No. 10 of June 1872, in the districts within the saliferous . 


tracts, it appears that generally the orders then issued have 
worked well. To render the new fule more completely sucess- 
ful, the following addition is now made to Rule XL of the Salt 
Manual. “A register, shewing the sales of salt by each whole- 


sale and retail trader, in each month, should ue kept by the | 


Sub-Divisional Officer in the following form :—” 





a Ed 
e 4 
Month. poe sea a Wholesale Sale. Retail Sale, 
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No. 4. e FF 1878 


Tur attention of the Member in Charge has lately been drawn PY C% 
to the marked inattention of the Police, in certain cases, £0 their 
duty in checking dealings in ‘fllicit spirits. The District p 
Officers, who are now the direct heads of the Police, should” e 
adopt measures to stop effectually this neglect of duty. Where® 
these illicit dealings prevail to any extent, the Police can i 
scarcely remain in “ignorance, and silence on their part mus 
generally arise from their connivance in the offence. 

2. Under the Sudder Distillery system there is great tempta- 
tion to illicit distillation, and the interests of every séller and 
consumer of liquor are opposed to those of Government. Apy ° ° 
money spent in purchasing the pretended ignorance of those ° 
whose duty it is to detect and prevent illicit distillation, is e 
money profitably laid ou$ by the illicit: distiller, Under these 
circumstances it is impossible to secure due watchfulness and 
attention on the part of the Police, unless they feel that where ’ $ 
the absence of these may be reasonably inferred punishment will 
follow. l ; : 

3. If therefore the Police are made clearly to understand 
that ‘whenever the existence of illicit distillation is discovered 
through other agency than theirs, they will be put on their 
defence for neglect, and that punishment will follow unless they ( 
can clear themselves, a stronger blow will be struck at this 
system of fraud upon the revenue than in any other way. The — 
Member in Charge trusts that each District Officer will make : 
every Inspector and Sub-Inspector answerable that illicit dis- 
tillation does not go on within hissbeat; whilst at the same 


time the authority given*by the law to award handsome rewards P 
to informers, and apprehenders should be always liberally i 
exercised, e ee ‘e , ; ° 
e a a 
Cd @ 
g e "a ° e > 
+ * r 
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Rew Cre. 
e ° e 
THE Hox’sue V. H. S0oHALOH. Š 
Pd TT m 
No. 1. . d 
To the heading of column 8, Appendix F. of the Instructions i 
for the administration of Act X of 1870, add—“ or Court, e 
if the case be referred to the Court.” e. ° ° 
$ d : o PS 
= No.2. i ý 
Distrior Officers are informed that, 
Sale proceeds of the pro- , ; a ‘ 
duce of Gore ama Bods in future, the items noted in the margin e 
Government tobe Forest should be excluded from Table V. of 
Return No, X. i 
A. Monew, EsQ., C.B. 
e Ka 
No. 3. o J ` 
In a case of serious embezzlement of Stamps at a District E 
sub-division recently brought to notice, it appeared that, for j 
some months, the state of affairs at the Sub-division was = 
unknown at, head-quarters. The Treasury Officer at the _ 
Sudder Station had repeatedly, but in vain, endeavoured, by -e 


direct correspondence, to obtain proper accounts from the 
officer in chargé of the Sub-division. Had he applied to the 
Collector, as he should “have done, for” the, exercises of his 
authority ovér the Sub-divisional Officer, æ proper Sheek over 
proceedings might have béen at once enforced. 

2. The Member in charge fears that, if many districts, 
the lax system prevails” of putting a Deputy Collector in 
almost uncontrolled charge of, the easury’s It is often diffe 


cult for such a subordinate officer to get a Covenanted Sub-divi-, 


. a l Ye . 
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1878 “ gional Assistant to comply quickly with his direct requisitions, 
Rev. Cre. Commissioners are now requested to impress upon every District 
Officer his personal a, Aon for the proper working of 

every department under him., It is believed that very commonly 

™ Collectors do not loðk into treasury work at all; and Collectors 
¿should exercise such superyision as would ensure the regular 

and prompt despatch of all kinds of business connected with the 
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= j Rey, CIR: 
r è ‘ - 
, Hon’sie V. H, Scmarcn. | * : S 
No. 1. 
DısTRIoT officers are informed that Table E 5, Return XI, * s 
“ Register of Transfer,” should show transfers made during the = 
year to which the return refere, and those only. oo ? 7 
No. 2. P 


THE following is substituted for paragraph 164 of the Land 
Acquisition Instructions— 


“ Whenever thé proprietor of any land, covered bya declaration, l - 
may offer to give up his land to Goverment without com- 
pensation, whether on condition that such land shall be restored i 
to him when no longer required for the purpose specified in the A 
declaration or otherwise, the Collector should, for the purpose of 2 


securing the title of Government, carry out in full the procedure 
required by the Act; and in case no adverse claim is made to 
the land, award a sum of one rupee as nominal compensation for 
the land. Whenever any condition*is.attached by the proprietor > a 
tothe gift of the land, the circumstinces should be reported to l 
the Board for orders ; 3 ang should the Collector be empowered to 
accept the condition, agiause should be inserted in the award 
pledging the Government to give effect td. iB” ° 

Ean p e 


No. 3. : 


To avoid mistakes, whith are sometimes made in including in 
estimates of requirements om the Record Grant items whicl» 


are not “properly debitable to the Grdat, the following rules are : 
D—5 
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1878 w added ay Clauses 1m, lv, and 1e, Section VI, at page 211 of 
Rev. Cm the Board’s Rufes— o 
ln. The following items may be included in the estimates— 
" * Almirahs, 
~ Racks, 
° Oil, 
Tar, 
F Cloth, e 
`N 7 Planks, rA 
Repairs to furniture, 
and also generally whatever petty stores, not being such. as are 
à properly procurable from the Stationery office, are required for 
š special use in the record-room, as distinguished from all other 
á branches of the office. ° 
lF. The cost of establishments for binding books kept in 
the record-room, for sorting, arranging, and destroying records, 
° and for re-copying revenue records, other than those belonging 
to the Survey Department, may be debited to the Grant. 


la. . The cost of copying survey maps and records is not 


debitable to the Grant, nor is that of re-writing the general and 
Pergunnah Registers of Estates (A, B, & C). Articles pro- 
} curable from the Stationery office should not be charged to the 
é Grant, nor should petty stores, such as those enumerated in 
‘Clause 11, page 310, Board’s Rules, unless they are required 
IF -for use in the record-room. 
= | © No. 4, 
@ . s e 
Š Š In Clause 7, Section 7, at page 357, Board’s Rules, after the 
re >` words “these rules” add “where thé ,commufntion-money is 


paid upeat once in fut.” At tif ent Sf the olduse add—* In 
cases where the, commuaitation-money and interest are paid in 
+ instalments, the report is to be male in the form of an extract 
from Register Ne. 464.” 
The “following should be inserted at page 222 of the Board’s 
Rules— a F a 
° Register (No. 464) of comtnutațions of exieting ° grapis.- 


= 
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2.—Number and date of existing grants. 3.—Numfer of thee 1878 
application in Register No. 40. 4.—Pergunifah, thannah, or Rsv Ce. * 


subdivision in“ which situated. 5.— Village or township. 
6,—Area and boundaries ‘of the plot’ as ascertairfed by survey. 
7.—Date of commutation, 8.—Name and@ residence of pur- 


chaser. 9.—Date of possession being given. 10.—Amounte 

paid for survey and advertisement. 11.—Price for which com- 

muted. 12.—Datey of instalments of the prices being paid 

with amounts. (NV. B.—interest-psyments not to be shown here.) ~ I 
13.—Date and amount of interest-payments and period to which 

they refer. 14.—Date on which the title becomes absolute by 


payment of the purchase-money in full. 


s e 
é 





No. 5. 


UNDER instructions from Government, the Member in charge 
requests that Officers engaged in land revenue settlements will, 
in future, record, in local beegahs and in acres, in two columns, 
the areas of the estates which are being settled, and note 
whether the beegah on which the settlement rates are fixed is ™ 
the beegah previously used; and if not, what the difference 





-between that used in the previous and that in the proposed t 
settlements may be. This record should be made uader the ' : 
7th heading of the settlement report form No. 19, page 302 of t 
the Board’s Rules. -_ ae 
No. 6. ° as 
À e de @ . 
AFTER line 3 -in clause 63 nage, 125 óf the Board’s Rules, ° 


insert “ or at % more rapid rate than three miles an hour ; ” and ° 
after “ mile”? in line, “insert “ provided the actual soxpenses 
incurred by éhem, and no more, are drawn.” w 
For the last two lines of the clause substitute— 7 
“in the following form :—Certified that the exigencies of the 
public service required tltat the above Officers should be directed 
to proceed by dak, or at wmore rapi rate than three miles an 
hour, and that no more than actual eXpenses have been charged.” . 


1 f 
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In submitting Return No. XXXI, District Officers will, in 
` future, invariably explaig fully, with reference to the entries in 
Table VI under heading “ XII, Miscellaneous,” how much 
e money has been spent on improvements, or on objects by which 

the estates concerned will, rom the point of view either of the 
proprietor or of the people, benefit either seanciay or other- 
x . Wise. : 


No. 8. 


g ” Tæ following alterations have been made in the form ¢; 
* . Table III, Return No. X— , ` 
e For the headings in column 1, substitute the following— 
(a.) Permanently-settled estatea pdying more than 100 Rs, 
(b.) Ditto ditto, 100 Rs. and less. 
(c.) Estates the property of individuals, temporarily settled , 
or farmed. 
Å (d.)e Ditto ditto held under direct managpment. 
" (e.) Government,estates under farming leases. 
(f.) Ditto ditto under direct management. 


d e © Total a.. 
° (g.) Estates under the Court of "Wards, included in the 
=? above. 
(h.) Estates attached by omer of the judicial authorities, 
E and included in the above. , 
' N.B.—It must not be overlookéd that, under present rules, 
° all Government estates settled for terms of years-pass out of the 
category of Governmest, estates, fnd btc%me the property of the 
settlement holders, except where it is especially stipulated that 
> the settlement-holder has no right* to re-settlement, in which 
case the settlement is a farm. 
The Superintendent of Stationery witl be directed to print the . 
nev forms immediately, andgalso to issue separate slips for Table 
=. No, III, which can be pastefl on to’ the forms at present int stogk 
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in the district offices, with a view to avoid delay in he sub- æ 1878 

d . 
mission of the returns for the first quartef of the current year, Bev. Ci. 
which must be prepared in the form noy prescribed. 
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® 
No. 9. © z 
Tax following shqild be added as clause 24A, Section III, > 
page 276, Board’s Rules— ° - I 
“ The rule in the last clause must be read in connection with 
the orders of Government, contained in para. 20 of Resolution 
dated 22nd April.1873, that, where the settlement operations | 
in any one district do not extegd over an ares of more than 2,000 E < 
acıes in the course of one and the game official year, they must 
be carried out by the regular subordinate establishments con- i i 
stituted under that Resolution.” 
a Ld 
Erratum. 
In Circular Ordtr No. l; for April 1878, for “ Return XLI,” read 
“Return XLI-B.” —, 
a el ee i 4 
. A 6 Y 7 
» we . ý 
e NA e ; P 
* . C 
: e 
e j À e 2 
@ % e ° 
e + 


j A ne eee o deae enea aa 
VOL. XJ REVENUE CIRCULARS. 4 - 23 
- PEN 5. i 
m ° e o 
‘o p e. 
MAY, 1873. . `- | 1838 
Reve Cre. 
® $ < 
‘Hon’suze V. H. Scomarog. m 
n Eka Ps ° > I 


No. 1. 


Ir has been decided by Government that all lands along the 
sides of roads, which are not permanently required for tle ase 
of the rdads, are to be made over gnoe for all to the Revenue 
Department for disposal. The same course is to be followed in 
the case of roads in the Magistrate’s charge. But where the 
lands are still required for road purposes, but are temporarily 
available for settlement by the Collector, they are to be made 
over to him in trust for the department to which they belong ; 
and when they are settled, the revenue is first to be credited to 
Land Revenue, and then transferrod to credit, of the department 
to which the lands belong.  » 


[Pee 


No. 2. 


Looat officers who are, oF are liable to be, employed in tak- ° 
ing up lands under Act X of 1870 are informed that, as plots of 
land similar to those to be acquired change hands from time to 
time, and records of many, if not alB of these transactions are ae ae 
to be found in the several Registrara’ Offices, they should test è 
their own valuations vf £ thie lands which they may be engaged in ° 
taking up by a "careful earfinatfon of the *yegistration Wecords, 
whenever thisesource of information maybe avajlable, 
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i * No. 3. i ~> 
, . THD following i is added ünder the orders of ‘Government éo 
Pale 9 of the Land Acquisition JInstructions— . 
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1878... = Buty yp all cages the Collector must verify his information by 
anaes Ci inquiry on the spot, ant must attach a certificate to his estimate 
‘of valug, to the effect thgt ‘the rates have been arrived at after 
local i inquiry and inspection of the ground.’” | 
e © “These inquiries cath now be made through the agency of the 
eSubordinate Executive Establishments recently appointed: by 





” Government. 
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As there bas been a want of uniformity in 'flling up Table II 

` e of Return No. XVI, it is hereby notified, in supersession ‘of all 

ə previous orders separately issued fom time to time to District 

° Officers, that columns 4 and § against headings 3 and 7 should 
invariably be left blank. Columns 6 and 7 against those head- | 

ings will, however, show the differences between headings L, 

a» and 2, and 5 and 6, respectively. 

If. there be no figures against headings 2 and 6, the figures | 


against headings 1 and 6 respectively o of course, be | 
brought down, 


— | 
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No. 5., 
In submitting’ ‘Return No. LX in ART Diatriet Officers are 
— o l requested to state distinctly in the eolumn of remarks, in each 


case in which the wholè revenue of the estate is recommended 
for abatement, whether it is proposed to remove the estate alto- 
gether from the revenue roji, o to. retain it without demand of | 








: revenue. R ý * > 
# a ` 
* ° 
m ; 3 
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% .Ă . No. 6. . $ J 
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For the words.“ Former A 
° of the first table in Stateme 
o Rules, read « Wormer Actu 


Board's 
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čolumn 7 ) 
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